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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9875) 


In re ADAMSON Dairy, INc. AMA Docket No. M 33-1. Decided 
June 4, 1965. 


Handler—Fluid milk plant—Termination of obligations 


Petitioner, who purchased and received milk at its plant from dairy farmers, 
processed it and sold the milk in bottled form to an independent dealer 
for distribution on routes in the marketing area, was a handler operat- 
ing a nonpool plant during the period involved, and as such, the termin- 
ation of obligations provision is applicable and petitioner may recover 
only those payments made into the producer-settlement fund not barred 
by such provision. 

George, Greek, King & McMahon, Columbus, Ohio, for petitioner. Messrs. 
John A. Campbell and George G. Rayburn, for respondent. Mr. Jack 
W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seg.), involving the validity of 
obligations imposed against petitioner as owing to the producer- 
settlement fund under Order No. 33 (7 CFR 1033), issued under 
the act and regulating the handling of milk in the Greater Cin- 
cinatti marketing area.’ Petitioner challenges the validity and 
applicability of section 1033.61 of the order which imposes the 
disputed charges. Respondent filed an answer to the petition and 
the amended petition upholding the validity of the contested pro- 
vision of the order, its applicability to petitioner and the charges 
resulting therefrom. Respondent further alleges that section 
1033.78 of the order bars recovery as to a portion of petitioner’s 
claim. 





1 Effective January 1, 1962, the order regulating the handling of milk in the Greater 
Cincinnati marketing area, previously designated as Order No. 65, was renumbered as Order 
No. 83 (26 F.R. 12752), and shall be referred to herein by that designation. 
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An oral hearing was held before Jack W. Bain, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, July 7, 1964, in Cincinnati, Ohio. At the hearing, 
petitioner was represented by Darold I. Greek, of George, Greek, 
King & McMahon, Attorneys at Law, Columbus, Ohio, and re- 
spondent was represented by John A. Campbell and George C. 
Rayburn, Office of the General Counsel, United States Department 
of Agriculture. After the hearing, the parties filed briefs. On 
April 30, 1965, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
the relief requested by petitioner be granted. Respondent filed 
exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Adamson, Dairy, Inc., is a corporation organized 
and existing under the law of the State of Ohio whose address is 
East State Street, Georgetown, Ohio. During the period May 
1959 to June 15, 1961, petitioner was a handler regulated by 
Order No. 33, as amended, issued under the act and regulating 
the handling of milk in the Greater Cincinnati marketing area. 


2. During the period May 1, 1959 to June 15, 1961, petitioner 
operated a milk processing plant at Georgetown, Ohio, located 
outside the marketing area under the order. Petitioner purchased 
milk from dairy farmers, received such milk at its plant, proc- 
essed and packaged such milk there in glass containers or bottles 
and sold such milk in bottled form. The milk it sold in paper con- 
tainers was purchased from another milk plant which was not 
regulated under the order, the plant of Swonger Dairy, Inc., Hills- 
boro, Ohio. 


3. During the period May 1, 1959 to June 15, 1961, petitioner 
sold milk in glass bottles and paper packages to John Tucker, a 
jobber or dealer who distributed part of such milk, including the 
milk in glass bottles, on a route or routes in Clermont County, 
Ohio, which became a part of the marketing area under the order 
effective May 1, 1959. 


4. On June 15, 1961, petitioner discontinued processing milk 
at its plant at Georgetown and has not processed milk nor pur- 
chased milk from dairy farmers since that time. Petitioner con- 
tinues to purchase, in packaged form, the milk it sells in paper 
containers from Swonger Dairy, Inc. Since June 15, 1961, 
petitioner has purchased, in packaged form, the milk it sells in 





oe ow = fo 


ctodotk&d 


° 





ADAMSON DAIRY, INC. 751 
Cite as 24 A.D. 749 


glass bottles from Model Dairy, Chillicothe, Ohio, which is not 
regulated under the order. During the period June 20 to Decem- 
ber 10, 1962, petitioner distributed milk within the marketing 
area in addition to milk distributed there by John Tucker. 


5. During the period involved herein, petitioner filed reports 
with the market administrator for the order which listed sales 
in the marketing area but which did not indicate petitioner’s 
sources of milk. The market administrator assessed petitioner for 
charges owing to the producer-settlement fund pursuant to sec- 
tion 1033.61 of the order and petitioner paid such charges during 
the period May 1959 through August 1963 in the total amount of 
$12,880.28. 


CONCLUSIONS 
I 


The controversy herein has been narrowed at this stage of the 
proceeding to whether petitioner was a handler as defined in the 
order during the period May 1, 1959 to June 15, 1961 and 
whether part of petitioner’s claim for refund for payments made 
by it into the producer-settlement fund under the order pursuant 
to section 1033.61 of such order is barred by section 1033.78 there- 
of. The answer to the latter inquiry depends upon a determina- 
tion of the former. 


Section 1033.11 of the amended order during the pertinent 
period defined the term “handler” to mean, in part, “(a) any per- 
son who operated (1) a pool plant; or (2) a fluid milk plant which 
is a nonpool plant .. .” Section 1033.6 thereof in turn defined a 
“fluid milk plant” to mean “a plant or other facilities used in the 
preparation or processing of milk, all or a portion of which is dis- 
posed of during the month on a route(s) operated wholly or 
partially in the marketing area.” 


During the period May 1, 1959 to June 15, 1961, petitioner pur- 
chased and received milk from dairy farmers at its Georgetown, 
Ohio, plant, processed and packaged such milk there in glass con- 
tainers or bottles, and sold such milk in bottled form. At the same 
time, petitioner resold milk in paper containers or packages pur- 
chased from the plant of Swonger Dairy, Inc., a milk plant which 
was not regulated under the order. It is clear that during the 
period involved herein petitioner’s plant at Georgetown, Ohio, 
was a nonpool plant and “a plant . . . used in the preparation or 
processing of milk” in glass containers. Similarly, it is agreed 
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that milk from such plant was disposed of during each of the 
months involved on a route or routes in the marketing area. Peti- 
tioner contends, however, and the hearing examiner concluded, 
that petitioner was not a handler under the order because the 
disposition of petitioner’s milk in bottled form in the marketing 
area was made by an independent jobber or dealer who purchased 
his milk from petitioner and not by petitioner itself. 


We find no merit to this contention. Petitioner would impose 
a condition or requirement clearly not present in section 1033.6. 
Nor was it intended that such requirement be included therein. 
During the period involved herein, the movement of milk was 
determinative of handler status and obligations under this and 
other milk orders issued pursuant to the act with questions of 
possession, title and ownership playing no part therein. Cf., e.g., 
Shawangunk Cooperative Dairies, Inc. v. Jones, 153 F.2d 700 
(2d Cir. 1946) ; Dairymen’s League Cooperative Ass’n., Inc. v. 
Brannan, 173 F.2d 57 (2d Cir. 1949); In re Clover Leaf Dairy 
Company, 16 A.D. 286 (1957), aff’d, N.D. Ind. 1958; In re Sterling 
Davis Dairy, 23 A.D. 599 (1964). Further, under orders regu- 
lating the handling of milk, it has been the handler at the initial 
receiving plant which has been the unit about which the entire 
administrative regulation revolves. See, e.g., In re Clover Leaf 
Dairy Company, 15 A.D. 339 (1956), aff’d, N.D. Ind. Sept. 10, 
1958 (17 A.D. 1084) ; In re Newark Milk and Cream Co., 18 A.D. 
211 (1959), aff'd, 287 F.2d 681 (3d Cir. 1961). Under such orders, 
the handler who receives milk from dairy farmers is responsible 
for placing the milk in the stream of regulation and is accountable 
therefor. In fact, it is the initial receiving handler who bears the 
consequences which flow from the action of the vendee from such 
handler. See, e.g., In re Sterling Davis Dairy, supra; In re New- 
ark Milk and Cream Co., supra; In re Clover Leaf Dairy Company, 
supra. For example, in a recent case, In re Sterling Davis Dairy, 
supra, the handler therein was found to be fully regulated under 
the order regulating the handling of milk in the New York-New 
Jersey marketing area, that is, to be the operator of a pool plant 
thereunder, by reason, in part, of the disposition of milk in the 
marketing area by a sub-dealer who purchased such milk from the 
handler.? Petitioner would ignore the very foundation of the 
regulatory scheme then employed in Order No. 33, as amended, 
and in other orders issued pursuant to the act. This we cannot 





2 The term “handler” under the New York-New Jersey order was defined, in part, to 
mean “(b) any person who engages in the handling of milk ... all or a portion of which 
is shipped to, or received in, the marketing area .. .”’ (Emphasis supplied.) 
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do. Petitioner would also erect, at this late stage of experience in 
the operation of milk orders, a very simple means of evasion or 
avoidance of responsibility for milk disposed of in a regulated 
marketing area. This problem was met and mastered early “in 
the game”. 


It is concluded that petitioner clearly was a handler during the 
period May 1, 1959 to June 15, 1961. The extent of its obligation 
to the producer-settlement fund pursuant to section 1033.61 of 
the order during the period involved would perhaps depend upon 
the volume of milk disposed of in the marketing area in glass 
bottles, that is, milk which it received from dairy farmers and 
processed and packaged, as distinguished from packaged milk in 
paper containers purchased from Swonger Dairy, Inc. and dis- 
posed of in the marketing area. But, the disposition in the mar- 
keting area under the order of petitioner’s bottled milk clearly 
resulted in its status as a handler thereunder.*® 


II 


We turn now to the second issue remaining in this controversy. 
The petition in this proceeding was filed April 1, 1963 and com- 
plained of payments made into the producer-settlement fund start- 
ing with May 1959 and going through March 1961 and beyond. 
Respondent contends that petitioner is barred from recovering 
such payments made prior to April 1, 1961 by virtue of section 
1033.78(d) of the amended order which provides, in pertinent 
part, as follows: 


(d) Any obligation on the part of the market administra- 
tor to pay a handler any money which such handler claims to 
be due him under the terms of this part, shall terminate... 
two years after the end of the calendar month during which 
the payment (including deduction or set-off by the market ad- 
ministrator) was made by the handler if a refund on such 
payment is claimed, unless such handler, within the applica- 
ble period of time, files, pursuant to section 8c(15) (A) of the 
act, a petition claiming such money. 


Petitioner contends, and the examiner found, that as petitioner 
was not a handler during the period May 1959 through March 
1961, section 1033.78(d) did not apply to it. 


3 Nor does the amendment to section 1033.8 of the order (29 F.R. 9048) referred to by 
petitioner in its reply brief alter this conclusion. In fact, such amendment reinforces or 
corroborates such conclusion. No change was made therein in connection with the matter 
here in controversy. 
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In view of our findings in part I of these Conclusions, such con- 
tention has no merit. Petitioner was clearly a handler as defined 
in the order during such period, falls squarely within the termina- 
tion of obligation provisions of section 1033.78(d) and may not 
recover in this proceeding the contested payments made prior to 
April 1, 1961. See, e.g., In re The Lawson Milk Company, 22 A.D. 
126 aand 455 (1963), aff’d, N.D. Ohio, July 14, 1964; In re Sterl- 
ing Davis Dairy, supra; In re Lyles Dairy Products, 23 A.D. 1441 
(1964). 


In respondent’s exceptions to the hearing examiner’s report, 
respondent declined to defend the validity of the compensatory 
payment provisions of the order effective for purposes of this 
controversy from April 1, 1961 to June 15, 1961. Consequently, 
refund should be made to petitioner of its payments made into the 
producer-settlement fund subsequent to March 31, 1961.4 


ORDER 


The market administrator for the order shall make refund to 
petitioner to reflect the conclusions above, 


(No. 9876) 


In re J. W. JOYCE et al. AMA Docket No. F&V 918-1. Decided 
June 2, 1965. 


Interim relief denied 


Application for interim relief is denied where favorable decision on the 
merits is doubtful. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). Petitioners, apparently han- 
dlers subject to Order No. 918 (7 CFR 918.1 et seq.), issued under 





4 While petitioner paid a total of $85.02 into the administrative assessment fund under the 
order, it did not request refund of such amount, the hearing examiner did not recommend 
such refund and petitioner did not except thereto. We similarly refrain from ordering a 
refund of this amount or considering the validity of this charge. 
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the act and regulating the handling of fresh peaches grown in the 
State of Georgia, filed a petition May 18, 1965. Petitioners attack 
a limitation of shipments regulation issued under the order effec- 
tive, in part, June 1, 1965 (30 F.R. 6431) which prohibits, other 
than in bulk to adjacent markets, the shipment of peaches which 
are smaller than 1% inches in diameter. 


Petitioners contend that the regulation in issue and the com- 
position of the Industry Committee established under the order 
are discriminatory as to them. The Acting Deputy Administrator, 
Consumer and Marketing Service, filed an answer to the petition 
May 21, 1965, upholding the validity of the contested regulation. 
Petitioners also filed an application for interim relief from the 
operation of the disputed regulation during the pendency of a 
decision on the merits, claiming that they would suffer irreparable 
injury in the absence of such relief. Respondent filed an answer 
to the application for interim relief June 2, 1965. 


While a showing of irreparable damage is a condition precedent 
to the granting of interim relief (see e.g., In re Beatrice Foods 
Co. et al., 13 A.D. 769 (1954); In re Babcock Dairy Company 
et al., 8 A.D. 7 (1949)), such a showing is not the sole require- 
ment for such relief. To be successful in the application for 
interim relief, as in the case of a motion for a preliminary injunc- 
tion, petitioners must convince the deciding authority that there 
is a reasonable certainty that they will succeed at the final hearing, 
that is, on the merits. Madison Square Garden Corporation v. 
Braddock, 90 F.2d 924 (3d Cir. 1937); Atlantic & Gulf West 
Coast v. United States, 90 F.Supp. 554, 555 (S.D. N.Y. 1950) ; 
Merchant Truckmen’s Bureau of New York v. United States, 16 
F.Supp. 998, 999 (S.D. N.Y. 1936). In Hall Signal Co. v. General 
Ry. Signal Co., 153 Fed. 907 (2d Cir. 1907), the court stated this 
requirement as follows at page 908: 


It is a cardinal principle of equity jurisprudence that a 
preliminary injunction shall not issue in a doubtful case. 
Unless the court be convinced with reasonable certainty that 
the complainant must succeed at final hearing the writ should 
be denied. 


Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the 
policy of the act, in part, to establish and maintain such orderly 
marketing conditions for agricultural commodities in interstate 
commerce as would establish parity prices to the growers thereof. 
See, e.g., In re Lo Bue Bros., 15 A.D. 1285 (1956) ; In re Beatrice 
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Foods Co. et al., 15 A.D. 767 (1956) ; In re Terrace Park Dairy 
et al., 12 A.D. 1383, 1393 (1953). The Secretary found in the 
disputed regulation that the limitation of shipments set forth 
therein “will tend to effectuate the declared policy of the act with 
respect to shipments of fresh peaches grown in the State of 
Georgia.” At this preliminary stage of the proceeding, that is, on 
the basis of the moving papers, petitioners have far from estab- 
lished that the contested regulation and the order are discrimina- 
tory as to them. In fact from an affidavit accompanying respond- 
ent’s answer to the application for interim relief, it appears that 
the South Georgia District, the district in which petitioners are lo- 
cated, has greater representation on the Industry Committee 
under the order than would be warranted on the basis of the 
volume of peaches shipped from such district and that with sound 
cultural practices the peaches grown in such district would meet 
the size limitation contained in the disputed regulation. It appears 
too that shipments in bulk of peaches less than 17% inches in dia- 
meter may be made in Georgia and to adjacent states. Upon the 
limited inquiry appropriate to this preliminary proceeding, it is 
concluded that petitioners’ right to a favorable decision on the 
merits is too much in doubt to warrant the granting of interim 
relief. Cf. Atlantic & Gulf West Coast v. United States, supra, at 
p. 555. To doubt is to deny. Madison Square Garden Corporation 
v. Braddock, supra, at p. 927. 


In any event, even if our conclusion had been otherwise, we 
have serious doubt whether the application for interim relief 
would be granted because of the probable serious adverse affect 
upon the producer and public interest of the interim relief re- 
quested. See, e.g., In re Mills Dairy Products, 19 A.D. 1 (1960) ; 
In re Crescent Creamery Co., 11 A.D. 693 (1952). Cf. Yakus v. 
United States, 321 U.S. 414, 440-44 (1944); Virginian Railway 
Co. v. System Federation, 300 U.S. 515, 552 (1937) ; Bay Petro- 
leum Corporation v. Corporation Commission of Kansas, 36 
F. Supp. 66 (D. Kan. 1940). 


Accordingly, petitioners’ request for interim relief is denied and 
the application is dismissed. 
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FAIRMONT FOODS COMPANY 757 
Cite as 24 A.D. 757 


(No. 9877) 


In re FAIRMONT Foops CoMPANY. AMA Docket No. M 65-1. De- 
cided June 2, 1965. 


Application to dismiss denied—Petition amended 


Where application to dismiss has been rendered moot by the filing of 
amended petition, the application is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), respondent filed an applica- 
tion to dismiss the petition herein May 7, 1965. On June 1, 1965, 
petitioner filed an amended petition and an opposition to the ap- 
plication to dismiss on the ground that such application has been 
rendered moot by the filing of the amended petition. We are in 
agreement therewith. Accordingly, the application to dismiss is 
denied. 


(No. 9878) 


In re J. W. JOYCE et al. AMA Docket No. F&V 918-1. Decided 
June 10, 1965. 


Peach order—Scope of review—Size regulation—Validity of —Discrimination 


A limitation of shipments regulation which prohibits, other than in bulk to 
adjacent markets, shipment of peaches smaller than 1% inches in 
diameter constitutes a reasonable exercise of administrative discretion 
authorized by the act and the order and is not discriminatory as to 
petitioners. The representation on the industry committee from peti- 
tioners’ section is greater than warranted by the volume of peaches 
produced in that area and the composition of the committee, therefore, 
is not discriminatory as to petitioners. 


Franklin, Barham, Coleman, Elliott & Blackburn, Valdosta, Ga., for peti- 
tioners. Mr. Kurt W. Muellenberg, for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). Petitioners, apparently han- 
dlers subject to Order No. 918 (7 CFR 918.1 et seq.), issued under 
the act and regulating the handling of fresh peaches grown in 
the State of Georgia, filed a petition May 18, 1965. Petitioners 
attack a limitation of shipments regulation issued under the order 
effective, in part, June 1, 1965 (30 F.R. 6431) which prohibits, 
other than in bulk to adjacent markets, the shipment of peaches 
which are smaller than 1% inches in diameter. 


Petitioners contend that the regulation in issue and the com- 
position of the Industry Committee established under the order 
are discriminatory as to them. The Acting Deputy Administrator, 
Consumer and Marketing Service, filed an answer to the petition 
May 21, 1965, upholding the validity of the contested regulation. 
Petitioners also filed an application for interim relief from the 
operation of the disputed regulation during the pendency of a 
decision on the merits. Respondent filed an answer to the appli- 
cation for interim relief June 2, 1965, and petitioners’ request for 
such relief was denied on that date. 


An oral hearing upon the petition was held May 27, 1965, in 
Macon, Georgia, before Jack W. Bain, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture. 
At the hearing, petitioners were represented by Ed. G. Barham 
of Franklin, Barham, Coleman, Elliot & Blackburn, Attorneys at 
Law, Valdosta, Georgia, and respondent was represented by Kurt 
Muellenberg, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, respondent filed a brief. 
On June 9, 1965, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
the petition be dismissed. Both parties orally waived the filing 
of exceptions to the hearing examiner’s report in order to expedite 
this proceeding. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners are as follows: 


J. W. Joyce, Adel, Georgia 
F. D. Wilkerson, Morven, Georgia 
H. R. Lawson, Morven, Georgia 
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A. A. Godwin, Morven, Georgia 

H. L. Rogers, Morven, Georgia 

M. T. McKenzie, Barney, Georgia 

James E. Moody, Barney, Georgia 

W. P. Scruggs, Morven, Georgia 

Clifford H. Burton, Barney, Georgia 

Jack Ellen Burg, Morven, Georgia 

Burton Brooks Orchard Corp., Barney, Georgia 

Howard Lawson, Morven, Georgia 

Burton Bros., a partnership composed of 
Cortez Burton and Owen Burton, Barney, Georgia 

Chappel Bros., a partnership composed of Jimmey 
Chappel and May Chappel, Morven, Georgia 


The petitioners apparently are handlers subject to Order No. 918, 
issued under the act and regulating the handling of fresh peaches 
grown in the State of Georgia. 


2. Order No. 918 reads, in part, as follows: 


REGULATION OF SHIPMENTS 
§ 918.60 By grades and sizes. 


(a) Industry Committee recommendations. Whenever the 
Industry Committee deems it advisable to limit the shipment 
of any variety or varieties of peaches, it shall recommend to 
the Secretary the grades or sizes, or both, thereof deemed 
advisable by it to be shipped during a specified period or 
periods; and any such recommendation may include a pro- 
posal that separate requirements be made applicable to ship- 
ments of any such variety or varieties of peaches to destina- 
tions in adjacent markets different from the proposed grade 
and size limitations applicable to shipments of the same 
variety to destinations other than in adjacent markets.*** 


(b) Establishment of grade and size regulations. When- 
ever the Secretary finds, from the recommendation and in- 
formation submitted by the Industry Committee or from 
other available information, that to limit the shipment of any 
variety or varieties of peaches to particular grades or sizes, 
or both, would tend to effectuate the declared policy of the 
act, he shall so limit the shipment of peaches during a speci- 
fied period or periods; and any such regulation may pre- 
scribe separate requirements for shipments of any such 
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variety or varieties of peaches to destinations in adjacent 
markets different from the grade and size limitations applica- 
ble to shipments of the same variety to destinations other 
than in adjacent markets. The Secretary shall immediately 
notify the committee of the issuance of each such regulation, 
and the committee shall promptly give adequate notice 
thereof to handlers and growers. 


§ 918.11 Adjacent markets 


“Adjacent markets” means the States of Florida, Alabama, 
Tennessee, North Carolina, South Carolina, Mississippi, and 
that portion of Louisiana which is east of the Mississippi 
River. 


3. The Industry Committee established under the order is 
composed of eight members with one member representing the 
South Georgia District, four members representing the Central 
Georgia District and three members representing the North 
Georgia District. Petitioners are shippers from the South Georgia 
District. The total expected shipment from the South Georgia 
District is approximately 150 cars of peaches, or 82,500 bushels. 
Shipments of peaches from the entire production area under the 
order are expected to total approximately 4200 cars or 2,310,000 
bushels of peaches. 


4. On April 29, 1965, the Industry Committee established under 
the order met in Macon, Georgia, in part, to discuss 1965 crop 
prospects and to consider the recommendation of grade and size 
regulation to the Secretary. After the issuance of a marketing 
policy report by the committee and the recommendation by the 
Distributors’ Advisory Committee for a size limitation of 17% 
inches minimum diameter beginning June 1, 1965, the representa- 
tive from the South Georgia District, a petitioner herein, proposed 
a committee recommendation for limitation of shipments which 
was approved or favored by seven of the eight member committee. 
The one dissenting vote was based on grounds other than the pro- 
posed size limitation contained in the recommendation. 


5. On May 6, 1965, the Secretary, through his delegatee, after 
consideration of the committee’s recommendation and other avail- 
able information, and after a finding that the order issued ‘“‘will 
tend to effectuate the declared policy of the Act with respect to 
shipments of fresh peaches grown in the State of Georgia’, issued 
a limitation of shipments regulation (30 F.R. 6431) which adopted 








De 


J. W. JOYCE, e¢ al. 761 
Cite as 24 A.D. 757 


the committee’s recommendation as to size restriction and which 
reads, in part, as follows: 


§ 918.306 Peach Order 1. *** 
(b) Order. *** 


(4) During the period beginning at 12:01 am., e.s.t., 
June 1, 1965, and ending at 12:01 a.m., e.s.t., September 1, 
1965, no handler shall ship (except peaches in bulk to des- 
tinations in the adjacent markets) any peaches which are 
smaller than 1% inches in diameter, except that not more 
than 10 percent, by count, of such peaches in any bulk lot 
or any lot of packages, and not more than 15 percent, by 
count, of such peaches in any container in such lot, may be 
smaller than 1% inches in diameter. 


(c) The inspection requirement contained in § 918.64 of 
this part is hereby suspended with respect to peaches in bulk 
shipped to destinations in the adjacent markets during the 
period specified in paragraph (b) of this section. 


(d) The maturity regulations contained in § 918.400 of 
this part are hereby suspended with respect to shipments 
of peaches to destinations other than in the adjacent mar- 
kets during the period specified in paragraph (b) of this 
section. 


(e) When used herein, the terms “handler,” “adjacent 
markets,” “peaches,” “peaches in bulk,” and “ship” shall 
have the same meaning as when used in the aforesaid 
amended marketing agreement and order, and the terms 
“U.S. No. 1” and “diameter” shall have the same meaning 
as when used in the revised United States Standards for 
Peaches (7 CFR 51.1210-51.1223). 


6. All shippers of peaches grown in the State of Georgia have 
a percentage of their crop which will not meet the minimum 
size requirements recommended by the committee and issued by 
the Secretary. The peaches grown in the South Georgia District 
are primarily of the Maygold variety. This variety of peach 
can meet the 1% inch minimum diameter restriction provided 
proper cultural practices are followed, primarily proper thin- 
ning of the peaches, that is, the reduction of the number of 
peaches on the trees. 
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CONCLUSIONS 


It should be stated at the outset, as we have stated many times 
that the applicable statutory provisions afford a forum for ad- 
judicating issues as to whether an order, a provision thereof, 
or an obligation imposed in connection therewith is “. . . not in 
accordance with law” (7 U.S.C. 608c(15)(A)). Our inquiry 
does not encompass questions of policy or the evaluation of 
the effectiveness of economic and marketing regulations promul- 
gated pursuant to the act. See e.g., In re Independent Milk 
Producer-Distributors’ Association, 20 A.D. 1 (1961); In re 
Hygeia Dairy Company, 19 A.D. 257, 273 (1960), aff'd, S.D. Tex. 
June 19, 1964; In re Charles P. Mosby, Jr., d/b/a Cedar Grove 
Farms, 16 A.D. 1209, 1220 (1957), aff'd, S.D. Miss. Jan. 5, 1959; 
In re Clover Leaf Dairy Company, 15 A.D. 339 (1956), aff’d, N.D. 
Ind. Sept. 10, 1958. Cf. Pacific States Box & Basket Co. v. White, 
296 U.S. 176, 182 (1935). Consequently, we do not consider 
herein what the composition of the Industry Committee, or what 
the size limitation for the 1965 shipping season, should be. Cf. 
In re Colonel Norman J. Riebe, 22 A.D. 350 (1963); In re 
Edward J. Vagim, d/b/a Edward J. Vagim & Co., 17 A.D. 167 
(1958). Rather, we are limited to an inquiry as to the validity 
of what was promulgated. 


The districts established under the order were redefined re- 
cently (28 F.R. 1418) to afford the shippers in the most southern 
section of Georgia, a relatively new peach producing area, a 
representative on the Industry Committee. The representation 
on the committee from this section is much greater than is 
warrented by the volume of peaches produced in such area, Under 
these circumstances, we cannot conclude that the composition of 
the Industry Committee is ‘not in accordance with law” or that 
petitioners are discriminated against by virtue thereof, as 
contended by petitioners. 


We now turn to petitioners’ attack upon the regulation in 
issue. Some basic principles must be kept in mind when 
examining the validity or reasonableness of an order, a provision 
thereof, or a regulation issued thereunder. “The background 
and legislative history of the Agricultural Marketing Agreement 
Act of 1937, as amended, leave no doubt that Congress gave the 
Secretary broad discretion in its administration.” Queensboro 
Farm Products Inc. v. Wickard, 137 F.2d 969, 977 (2d Cir. 1943). 
The “‘terms of the Order are largely matters of administrative 
discretion” and the technical details “are left to the Secretary 
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and his aids.” Stark v. Wickard, 321 U.S. 288, 310 (1944). The 
responsibility of selecting the means of achieving the statutory 
policy and the relationship between the remedy and the policy 
are peculiarly matters for administrative competence. American 
Power & Light Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig 
Refining Co. 338 U.S. 605, 613-14 (1950). The test of reason- 
ableness or substantive due process is a check upon such admini- 
strative discretion, and it may be stated roughly as an inquiry 
as to whether the means selected to achieve the statutory policy 
bear a reasonable and substantial relationship to the accom- 
plishment of such policy and whether such means are arbitrary 
or capricious. Nebbia v. New York, 291 U.S. 502, 525, 537 
(1934) ; Lapides v. Clark, 176 F.2d 619 (D.C. Cir. 1949), cert. 
denied, 338 U.S. 860 (1949); North American Company v. 
Securities and Exchange Commission, 133 F.2d 148 (2d Cir. 
1943), aff’d, 327 U.S. 686 (1946) ; In re Clover Leaf Dairy Com- 
pany et al., 15 A.D. 339 (1956). 


Pursuant to section 918.60(a) of the amended order, after 
the issuance of a marketing policy report as required by sections 
918.48 and 918.49 thereof and in accordance with the recommen- 
dation of the Distributors’ Advisory Committee composed, in 
part, of the leading handlers of Georgia peaches (see sections 
918.32, 918.33 and 918.37), the Industry Committee recommended 
to the Secretary the promulgation of the disputed size limitation. 
Such recommendation was proposed by the representative on 
the committee from the South Georgia District, the district in 
which petitioners are located, and was approved by seven of 
the eight member committee with the vote in opposition thereto 
based on matters other than the size limitation in issue. The 
committee’s recommendation was made, in part, to serve notice 
on the Georgia peach industry that proper thinning of the 
peach trees was then necessary to meet the proposed size restric- 
tion. The recommended regulation was issued by the Secretary 
and was accompanied by the finding that such order “will tend 
to effectuate the declared policy of the Act with respect to ship- 
ments of fresh peaches grown in the State of Georgia.” 

Petitioners contend that the establishment of the 1% inch 


1Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy of the act, in 
part, to establish and maintain such orderly marketing conditions for agricultural commodities 
in interstate commerce as would establish parity prices to the growers thereof. See, e.g., 
In re Lo Bue Bros., 15 A.D. 1285 (1956) ; In re Beatrice Foods Co. et al., 15 A.D. 767 (1956) ; 
In re Terrace Park Dairy et al., 12 A.D. 1383, 1893 (1953). 
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minimum diameter requirement is discriminatory as to them as 
the Maygold variety of peach which they grow in the South 
Georgia District cannot readily make this minimum size. A 
research horticulturist testified at the hearing herein that such 
was not the case, that is, that the Maygold variey can make the 
1% inch diameter requirement if the trees are properly thinned. 
Further, it is interesting and significant to note in this regard 
from the 1963 and 1964 annual reports of the Industry Committee 
introduced into evidence herein that the Central Georgia District, 
an older and more experienced peach growing area, shipped 
during these seasons a much higher percentage of Maygold 
variety peaches which were 1% inches in diameter than were 
shipped from the South Georgia District. For example, during 
the 1963 season, 14.53% of the Maygold variety peaches shipped 
from the South Georgia District were below 1% inches in dia- 
meter while only 4.47% of this variety shipped from the Central 
Georgia District were below this size. Also, it is clear from the 
record that varieties of peaches other than the Maygold variety 
similarly experience some difficulty in attaining greater sizes 
and that all peach producers have peaches which will not meet 
the minimum size requirement contained in the disputed regula- 
tion. We cannot conclude on the basis of the record herein that 
petitioners have met their burden of establishing that the con- 
tested regulation is unduly discriminatory as to them especially 
as the size of peach produced depends so much upon the extent 
of thinning of peaches from the trees.? See, e.g., United States 
v. Rock Royal Cooperative, Inc., 309 U.S. 533 (1939); Bailey 
Farm Dairy Co. v. Jones, 61 F.Supp. 209 (E.D. Mo. 1945), aff’d, 
157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946) ; 
Wawa Dairy Farms, Inc. v. Wickard, 56 F.Supp. 67 (E.D. Pa. 
1944), aff'd 149 F.2d 860 (3d Cir. 1945). 


Even if our conclusions had been otherwise, we seriously 
doubt that the result herein would be altered. The record con- 
tains testimony to the effect, and we would expect, that the 
presence of small sized peaches on the northern markets, 
especially when the larger peaches come on such markets in 
volume, has a price depressing effect on the bulk of the Georgia 
peach crop marketed in fresh channels. With this marketing 
condition in mind, it is clear that the pertinent restriction on 
the handling of the peach crop is reasonable, appropriate to 


2The amount of thinning which is “proper” is extremely elusive and we cannot find 
herein that petitioners have established that their trees are presently in this condition. 
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a permissible end and reflects the particular conditions prevailing 
in the industry.? Cf., e. g., In re Griffin & Brand of McAllen, 
Inc., 24 A.D. 415 (1965) ; In re Lo Bue Bros., 15 A.D. 1285 (1956) ; 
In re Kroells Packing Company, 10 A.D. 774 (1951). Cf. also 
Edwards v. United States, 91 F.2d 767 (9th Cir 1937). Under 
these circumstances, the fact that a particular regulation may 
impose economic losses upon certain areas or persons does not 
constitute a violation of the due process clause. See, e.g., Secretary 
of Agriculture v. Central Roig Refiing Co., supra at pp. 617-19. 
Bowles v. Willingham, 321 U.S. 503, 518 (1944); In re Central 
Dairy Products Compamy, 12 A.D. 303 (1953), and cases cited 
therein. It should be stated at this point that petitioners’ peaches 
which do not meet the 17% inch diameter restriction are not a 
total loss to petitioners as they contend. Petitioners may market 
such peaches under the contested limitation of shipments regula- 
tion in bulk in adjacent markets and to processing plants. It 
seems to us that all other growers dispose of peaches in these 
outlets. 


In conclusion, the regulation under Order No. 918 of the 
handling of the 1965 Georgia peach crop is in accordance with 
law and the petition should be dismissed. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petition is dismissed. 








3 Petitioners’ references to shipping regulations in effect during the 1964 season are of 
no assistance to them as such season, as stated in the committee’s annual report for that 
year, “was by no means a run-of-the-mine year among the last dozen or so,” but was 
“strikingly unique in many respects.” 
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(No. 9879) 


In re ADAMSON Datry, INC. AMA Docket No. M 33-1. Decided 
June 29, 1965. 


Reconsideration—Petition for, dismissed 


As the order of June 4, 1965, is supported by the evidence and by the 
law applicable thereto, petitioner’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.), an order was issued June 4, 
1965, denying part of the relief requested in the petition. On 
June 21, 1965, petitioner filed a petition to reconsider the order 
of June 4, 1965. Such order was stayed June 21, 1965, to enable 
us to consider the petition for reconsideration and respondent 
filed an answer to such petition June 25, 1965. 


In the petition, petitioner repeats the arguments presented 
earlier in this proceeding. The matters set forth in the petition 
were considered at the time of the issuance of the prior order 
herein. Upon reconsideration, we find that the order of June 4, 
1965, is supported by the evidence of record and by the law 
applicable thereto. Accordingly the petition for reconsideration 
should be and hereby is dismissed, the stay order of June 21, 1965, 
is hereby vacated and the order of June 4, 1965 is hereby 
reinstated. 


(No. 9880) 


In re STATE BROKERAGE AND MANUFACTURING COMPANY. AMA 
Docket No. M 135-3. Decided June 2, 1965. 


Withdrawal—Consent of Parties 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner requested permission 
May 27, 1965, to withdraw the petition and respondent has no 
objection thereto. Accordingly, the petition is considered 
withdrawn. 


(No. 9881) 


In re ADAMSON Dairy, INC. AMA Docket No. M 33-1. Decided 
June 21, 1965. 


Stay order—Pending issuance of further order 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), an order was issued June 4, 1965, 
denying part of the relief requested in the petition. On June 21, 
1965, petitioner filed a timely petition to reconsider the order of 
June 4, 1965. Accordingly, the order of June 4, 1965, is hereby 
stayed pending the issuance of a further order in this proceeding. 


(No. 9882) 


In re RICHMOND LEE HOWELL. P&S Docket No. 3480. Decided 
June 2, 1965. 


Bonding requirements—Failure to pay when due—Checks—Records— 
Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond, failing to pay when due for pur- 
chased livestock and issuing insufficient funds checks in payment of 
purchased livestock, is ordered to keep records that fully disclose all 
transactions in his business under the act and is suspended as a regis- 





768 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 767 


trant until he demonstrates that he is no longer insolvent and complies 
fully with the bonding requirements. The suspension is held in abeyance 
so long as respondent does not engage in business as a market agency 
or dealer under the act. 


Mr. Donald E. Graham for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on March 12, 1965, 
by the Acting Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service, United States Department of Agri- 
culture. The respondent is registered with the Secretary of Agri- 
culture as a dealer under the Act. The Complaint charges that 
the respondent’s financial condition does not meet the require- 
ments of the Act and that respondent violated certain provisions 
of the Act and the regulations issued thereunder. 


On May 12, 1965, respondent filed an answer in which he admits 
the jurisdictional allegations of the Complaint, neither admits 
nor denies the remaining allegations set forth in the Complaint, 
waives oral hearing and the Examiner’s Report, and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual residing at Laurinburg, North 
Carolina, is now and was at all times material herein engaged in 
the business of a dealer buying and selling livestock in commerce 
for his own account and is now and was at all times material 
herein so registered with the Secretary of Agriculture. 


2. Respondent’s surety bond was terminated on November 24, 
1963. By letters dated November 5, 1963, and May 6, 1964, the 
officials who administer the Packers and Stockyards Act notified 
respondent of such termination date and informed him that he 
would have to furnish the required bond if he continued to oper- 
ate as a registrant under the Act. Notwithstanding said notices, 
respondent continued to engage in the business of a dealer, buy- 
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ing and selling livestock in commerce, without filing and main- 
taining a reasonable bond or its equivalent as required by the 
Act and the regulations. 


38. Respondent’s current liabilities exceed his current assets. 
As of February 10, 1965, respondent’s current liabilities exceeded 
his current assets by approximately $8,871.20. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the Complaint, purchased livestock 
in commerce for his own dealer account and failed to pay, when 
due, the purchase price of such livestock. 


5. Respondent, in connection with the transactions set forth 
in paragraph IV of the Complaint, issued checks in purported 
payment for the livestock purchased, which checks were returned 
by the bank upon which they were drawn because of insufficient 
funds in respondent’s account. 


6. Respondent, during the period from October 29, 1964, 
through February 10, 1965, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business as a dealer under the Act. Respondent, 
during such period, failed to keep: (a) a general ledger of ac- 
counts showing assets, liabilities, income, expenses, and net worth, 
(b) a purchase and sales journal showing the number of head, 
weight, price and related expenses, of all livestock bought, sold 
or otherwise disposed of each business day, (c) monthly reconcili- 
ations of bank accounts, and (d) cash receipts and disbursements 
journals. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 2, 4, 5, and 
6, it is concluded that respondent has wilfully violated sections 
312 and 401 of the Act (7 U.S.C. 213, 221) and sections 201.29, 
201.30, and 201.43(b) of the regulations (9 CFR 201.29, 201.30, 
and 201.43 (b)). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness, in commerce, in any capacity for which bonding is required 
under the Act and the regulations, without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations; (2) failing to pay, when due, the full purchase 
price of livestock purchased in commerce; and (3) issuing checks 
in payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks. 


Respondent shall keep and maintain such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in his business as a dealer under the Act, including (a) 
a general ledger including accounts showing assets, liabilities, 
income, expenses and net worth, (b) a purchase and sales journal 
showing the number of head, weight, price and related expenses, 
of all livestock bought, sold or otherwise disposed of each business 
day, (c) monthly reconciliations of bank accounts, and (d) cash 
receipts and disbursements journals. 


Respondent is suspended as a registrant under the Act until 
such time as (1) he demonstrates that he is no longer insolvent; 
and (2) he complies fully with the bonding requirements of the 
Act and the regulations. When respondent (1) has complied fully 
with the bonding requirements of the Act and the regulations, 
and (2) demonstrates that he is no longer insolvent, at the request 
of the respondent, a supplemental order will be issued in this 
proceeding terminating this suspension. However, the suspension 
of respondent shall be held in abeyance and shall not become effec- 
tive so long as respondent does not engage in the business of buy- 
ing or selling in commerce livestock as a market agency or a 
dealer under the Act. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 
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(No. 9883) 


In re LEONARD WILLIAM SMOTHERS. P&S Docket No. 3450. De- 
cided June 2, 1965. 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant under 
the act until he complies fully with the bonding requirements of the 
act and the regulations. 


Mr. Garrett N. Wyss for complainant. Mr. Charles Ozmun, Lawton, Okla., 
for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed April 23, 1965, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. et seq.), 
hereinafter referred to as the act, instituted by a complaint filed 
on January 11, 1965, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, charging the respondent, a registrant with 
the Secretary as a dealer under the act, with operating as a dealer, 
without bond coverage, after notification that his bond had been 
terminated, in violation of the bonding requirements of the act 
and the regulations. It is alleged that the respondent, Leonard 
William Smothers, an individual whose address is 911 Monroe 
Street, Lawton, Oklahoma, is now and was at all times material 
herein engaged in the business of a dealer buying and selling in 
commerce livestock on his own account and is now and was at all 
times material herein so registered with the Secretary of Agri- 
culture. The respondent is charged with violating section 312 (a) 
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of the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Respondent filed an answer to the complaint on January 29, 
1965, in which he admits all the material allegations of the com- 
plaint. Respondent, in his answer, prays that such answer be 
considered as an application for reduction in the amount of the 
bond required to cover his dealer obligations. However, this is 
not a matter for consideration herein. A request for recomputa- 
tion of the amount of the bond required should be directed to the 
Director, Packers and Stockyards Division of the Department of 
Agriculture, and should be accompanied by a statement setting 
forth the volume of respondent’s livestock-dealer transactions dur- 
ing a recent period covering 12 consecutive months. Since there 
is no issue as to any of the material allegations of this complaint, 
the matter was referred to Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice 
(9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Respondent, an individual whose address is 911 Monroe 
Street, Lawton, Oklahoma, is now and was at all times material 
herein engaged in the business of a dealer buying and selling in 
commerce livestock on his own account and is now and was at all 
times material herein so registered with the Secretary of Agri- 
culture. 


2. The Fort Worth Stock Yards, Ft. Worth, Texas, and the 
Lawton Stockyards Company, Lawton, Oklahoma, hereinafter 
called the stockyards, were at all times material herein posted 
stockyards subject to the provisions of the act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations was terminated on October 
8, 1964. Respondent, on or about November 10, 1964, was notified 
in writing of such termination date and was informed that he 
would have to furnish a new bond if he continued to operate as 
a dealer under the act. Notwithstanding such notice, respondent 
has continued to engage in the business of buying and selling 
livestock at the stockyards on his own account without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations thereunder. 
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CONCLUSIONS 


By reason of Finding of Fact 3, hereof, respondent has wil- 
fully violated section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). In re Ray York 20 A.D. 1112 (1961,) Respondent should 
be ordered to cease and desist from operating as a dealer as de- 
fined in the act without furnishing and maintaining the bond 
required by the act and the regulations issued thereunder and 
his registration as a dealer should be suspended until such time 
as he has achieved full compliance with such bonding 
requirements. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies fully with the bonding requirements 
of the act and the regulations issued thereunder. At the request 
of respondent, when he demonstrates that he has complied fully 
with the bonding requirements of the act and the regulations, 
a supplemental order will be issued in this proceeding terminating 
this suspension, 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9884) 


In re KENNETH WILLETT d/b/a SALEM LIVESTOCK AUCTION. P&S 
Docket No. 3495. Decided June 2, 1965. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and is suspended as a registrant under 
the act until he complies fully with the bonding requirements of the 
act and the regulations issued thereunder. 
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Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed March 30, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent violated the bonding provisions of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On May 14, 1965, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Salem Livestock Auction stockyard, Salem, Arkansas, here- 
inafter called the stockyard, is now, and was at all times material 
herein, a posted stockyard subject to the provisions of the Act. 


2. Respondent, Kenneth Willett, an individual d/b/a Salem 
Livestock Auction, whose business address is Salem, Arkansas, 
was at all times material herein engaged in the business of a 
market agency within the meaning of the Act, selling livestock 
in commerce on a commission basis, and is now, and was at all 
times material herein, registered with the Secretary of Agricul- 
ture as a market agency under the Act. 


3. The surety bond which respondent maintained to secure 
performance of his market agency obligations under the Act was 
terminated on December 12, 1964. The Area Supervisor, Packers 
and Stockyards Division, United States Department of Agri- 
culture, for the Area that includes the State of Arkansas, by a 
letter dated November 18, 1964, notified respondent of such bond 
termination date and informed him that he would have to furnish 
the required bond if he continued to engage in business as a 
market agency in commerce after such termination date. Not- 
withstanding said notice, respondent continued to engage in the 
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business of a market agency, selling livestock in commerce at 
the stockyard on a commission basis, without filing and maintain- 
ing a reasonable bond or its equivalent as required by the Act 
and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in the Finding of Fact 3, 
it is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until 
such time as he fully complies with the bonding requirements of 
the Act and the regulations. When respondent has complied 
fully with the bonding requirements of the Act and the regulations, 
a supplemental order will be issued in this proceeding terminating 
the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9885) 


In re JEROME LIVESTOCK COMMISION Co. P&S Docket No. 3509. 
Decided June 3, 1965. 


Market agency—Shippers’ proceeds—Selling consigned livestock to 
employees—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, operating as a market agency while insolvent 
and permitting employees to purchase consigned livestock, is ordered 
to establish a separate account for shippers’ proceeds and is suspended 
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as a registrant under the act for a period of 21 days and thereafter 
until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on April 21, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on May 20, 1965, in which it admits 
the jurisdictional allegations of the Complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issuance 
of a specified order, with findings and conclusions, for the pur- 
pose of this proceeding only, based on all allegations contained in 
the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDNGS OF FACT 


1. Respondent, a corporation with a place of business at 
Jerome, Idaho, is now and was at all times material herein(a) 
engaged in the business of selling livestock on a commission basis 
at the Jerome Livestock Commission Co. stockyard, Jerome, Idaho, 
hereinafter called the stockyard, a posted stockyard subject to 
the provisions of the Act, and (b) registered with the Secretary 
of Agriculture as a market agency. Respondent has been regis- 
tered with the Secretary of Agriculture as a dealer since October 
22, 1964. 


2. Respondent’s current liabilities exceed its current assets. 
As of October 31, 1964 and February 28, 1965, respondent’s cur- 
rent liabilities exceeded its current assets by approximately 
$29,000.00 and $37,500.00 respectively. 


3. Respondent used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at 
the stockyard for purposes of its own and purposes other than 
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the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in 
that: 


(a) As of October 31, 1964, respondent had outstanding checks 
issued to consignors of livestock in the amount of $65,202.81, 
and had with which to offset such outstanding checks, a bank 
balance in its custodial account of $3.66, plus deposits in transit 
of $57,544.99 and current proceeds receivable of $1,519.00, re- 
sulting in a deficit of $6,135.16 in funds available to pay shippers’ 
proceeds ; 


(b) As of February 28, 1965, respondent had outstanding 
checks issued to consignors of livestock in the amount of 
$95,065.71, and had with which to offset such outstanding checks, 
a bank balance in its custodial account of $13,227.81, plus deposits 
in transit of $20,861.41, and current proceeds receivable of 
$16,568.84, resulting in a deficit of $44,331.52 in funds available 
to pay shippers’ proceeds. 


4. Respondent, during the period from October 31, 1964 
through February 28, 1965, operated as a market agency within 
the meaning of that term as used in the Act, notwithstanding that 
during such period its current liabilities exceeded its current 
assets. 


5. Respondent, at the stockyard, on or about the dates set 
forth below and in connection with the weekly auction sale con- 
ducted at the stockyard, permitted an employee, the ringman, 
Mike Thomas, d/b/a Thomas Cattle Co., to purchase livestock 
for his own account, which livestock had been consigned to re- 
spondent for sale on a commission basis. 


Date No. of 
1964 Head Amount 
July 21 61 $4,670.31 
28 14 181.89 
August 11 2 181.65 
18 " 456.17 
25 31 2,775.92 
September 1 47 4,675.40 
8 4 407.98 
15 15 1,014.54 


22 o 141.92 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.57(a) of the regulations (9 CFR 
201.57(a)). Inasmuch as complainant has recommended that the 
order consented to by respondent be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from (1) using funds re- 
ceived as proceeds from the sale of livestock on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers; (2) operating as a market agency while in 
an insolvent financial condition; and (3) permitting respondent’s 
ringman, or other employees whose duties in connection with 
the selling of livestock by auction involve the making of deter- 
minations or decisions directly affecting the interest of consignors, 
to purchase for any purpose for their own account livestock 
consigned to respondent for sale on a commission basis. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank 
account designated as “‘custodial account for shippers’ proceeds,” 
or by some similar identifying designation, and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for 
a period of 21 days and thereafter until it demonstrates that it 
is no longer insolvent. When the 21 day period has expired and 
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respondent has demonstrated that it is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
upon respondent, Copies hereof shall be served upon the parties. 


(No. 9886) 


In re DELL LEMING, DANE WALKER AND DONAVON TURLEY, d/b/a 
DELL LEMING CATTLE COMPANY. P&S Docket No. 2647. De- 
cided June 3, 1965. 


Suspension of Donavon Turley terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued October 3, 1962, suspending the 
respondents as registrants under the Act for 30 days and there- 
after until they demonstrate that they are no longer insolvent. 
Complainant has filed a recommendation stating that it appears 
from further investigation that respondent Turley is solvent and 
that he and the other respondents herein are no longer operating 
as partners, and recommending that a supplemental order be 
issued terminating the suspension of respondent Donavon Turley 
as a registrant under the Act. 


Accordingly, the suspension of respondent Turley as a regis- 
trant under the Act in the order of October 3, 1962, is hereby 
terminated. Such order shall remain in full force and effect in all 
other respects. 


Copies hereof shall be served upon the parties. 
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(No. 9887) 


In re LEONARD MCDANIEL. P&S Docket No. 3405. Decided June 
3, 1965. 


Prior order amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued on February 10, 1965, in part, suspending respondent 
as a registrant under the Act until he demonstrates that he is no 
longer insolvent. Complainant has recommended that such sus- 
pension be held in abeyance to permit respondent to obtain em- 
ployment with another registrant, provided that respondent does 
not operate in any capacity for which registration is required 
under the Act and in which he would incur personal financial 
obligation, until he has demonstrated that he is no longer in- 
solvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act contained in the order of February 10, 1965, is hereby 
held in abeyance provided that respondent shall not operate in 
any capacity for which registration is required under the Act 
and in which he would incur personal financial obligation, until 
he has demonstrated that he is no longer insolvent. The order of 
February 10, 1965, shall remain in full force and effect in all 
other respects. 


(No. 9888) 


In re MODESTO MEAT COMPANY. P&S Docket No. 3543. Decided 
June 4, 1965. 


Packer—Purchasing while insolvent—Failure to pay when due— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from purchasing livestock in com- 
merce while its current liabilities exceed its current assets without pay- 
ing for such livestock at the time of purchase, and from purchasing 
livestock in commerce and failing to pay the seller of the livestock or 
his duly authorized agent the full amount of the purchase price of 
such livestock when payment is due. 
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Mr. Jerome S. Ducrest for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, charges respondent with vari- 
ous violations of the Act and the regulations. In its answer re- 
spondent admits the jurisdictional allegations in the Complaint 
and submits to the jurisdiction of the Secretary in the matter, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be is;3ued. 


FINDINGS OF FACT 


1. Respondent, whose mailing address is P. O. Box 873, Modes- 
to, California, is a corporation organized and existing under the 
laws of the State of California with its principal office and place 
of business located at Modesto, California. At all times material 
herein respondent was a packer within the meaning of the Act, 
engaged in the business of buying livestock for slaughter and 
slaughtering livestock and manufacturing and preparing meat 
and meat food products for sale or shipment in commerce. 


2. Respondent in 10 specified transactions on or about 9 differ- 
ent dates during the month of February 1965, and in other 
similar transactions at divers other times during said month 
purchased livestock in commerce for slaughter purposes while 
its current liabilities exceeded its current assets without paying 
for such livestock at the time of purchase. 


3. Respondent, in commerce, in 28 specified transactions on 
or about 28 different dates during the period from March 1, 1964, 
through March 31, 1965, and in other similar transactions at 
divers other times during said period purchased livestock for 
slaughter purposes, and failed to pay the seller of the livestock 
or his duly authorized agent the full amount of the purchase 
price of such livestock when payment was due. 
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CONCLUSIONS 


By reason of the facts set out in Findings of Fact 2 and 3, it 
is concluded that respondent has violated section 202(a) of the 
Act (7 U.S.C. 192(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43 (b)). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) purchasing 
livestock in commerce while its current liabilities exceed its 
current assets without paying for such livestock at the time 
of purchase; and (2) purchasing livestock in commerce and 
failing to pay the seller of the livestock or his duly authorized 
agent the full amount of the purchase price of such livestock 
when payment is due. 


This order shall become effective six days after service. 


Copies hereof shall be served upon the parties. 


(No. 9889) 


In re NELSON P. CAMIRE, d/b/a NELSON P. CAMIRE AND SON. 
P&S Docket No. 3478. Decided June 7, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in any 
capacity for which bonding is required under the act and the regulations 
without filing and maintaining a reasonable bond or its equivalent, as 
required by the act and the regulations. 


Mr. Samuel J. Harris for complainant. Mr. Jose M. Monte, Barre, Vermont, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 





— — AR 


Ss et © Fe 





NELSON P. CAMIRE 783 
Cite as 24 A.D. 782 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 11, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 
and regulations thereunder (9 CFR 201.1 et seq.). 


On April 22, 1965, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations; states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary; waives oral hearing and 
the report of the Hearing Examiner; and consents to the issuance 
of an order requiring him to cease and desist from the practices 
complained of in said complaint, and suspending his registration 
under the Act until such time as he complies with the bonding re- 
quirements of the Act and regulations. Complainant has recom- 
mended that the cease and desist provisions of the order consented 
to by respondent be issued, but that respondent not be suspended 
as a registrant under the Act, as respondent has complied with 
the bonding requirements of the Act and the regulations since 
filing the amended answer. 


FINDINGS OF FACT 


1. Gallerani’s Commission Sale, Inc. stockyard, Bradford, Ver- 
mont, and East Thetford Commission Sale stockyard, East Thet- 
ford, Vermont, hereinafter referred to as the stockyards, are now, 
and were at all times material herein, posted stockyards subject 
to the provisions of the Act. 


2. Respondent, Nelson P. Camire, is an individual doing busi- 
ness as Nelson P. Camire and Son and whose business address is 
Box 65, Barre, Vermont. 


38. Respondent is now, and was at all times material herein, en- 
gaged in the business of a livestock dealer in commerce within 
the meaning of the Act and is now, and was at all times material 
herein, registered with the Secretary as a dealer under the Act. 


4. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on January 15, 1965. By letters dated December 7, 1964 and 
February 4, 1965, the Area Supervisor, Packers and Stockyards 
Division, United States Department of Agriculture, for the Area 
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that includes the State of Vermont, notified respondent of such 
termination date and informed him that he would have to furnish 
the required bond if he continued to engage in business as a live- 
stock dealer in commerce after such termination. Not withstand- 
ing said notices, respondent continued to engage in the business 
of a dealer, buying and selling livestock at the stockyards for his 
own account, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and regulations there- 
under. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, it is 
concluded that respondent has wilfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Complainant has recommended that the cease and desist order 
consented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9890) 


In re PEARL PACKING COMPANY, INC. P&S Docket No. 3431. 
Decided June 7, 1965. 


Packer—Failure to pay in full—Cease and desist—Consent 


Respondent is ordered to cease and desist from purchasing livestock in 
commerce and failing to pay, without just cause, the full price agreed 
upon at time of sale. 


Mr. Donald E. Graham for complainant. Cooper, Cooper, Cooper & Cox, 
Madison, Ind., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
Complaint filed on December 7, 1964, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The Complaint charges that 
respondent violated certain provisions of the Act. 


The respondent is a packer within the meaning of the Act. 


On May 20, 1965, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the Complaint, admits 
the facts alleged in paragraphs III, V, and VI of the Complaint, 
however, respondent denies the wilfulness of the violations. 
Respondent denied the allegation of paragraph IV and complainant 
moved that allegation IV of the Complaint be dismissed. Com- 
plainant has recommended that the order consented to by respond- 
ent be issued and respondent waives oral hearing. 


FINDINGS OF FACT 


1. Respondent, Pearl Packing Company, Inc., is a corporation 
whose address is 710 North West Street, Madison, Indiana. 
Respondent is now, and was at all times material herein a 
“packer” within the meaning of that term as defined in the Act, 
in that respondent is now, and was at all times material herein, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter and marketing meats and meat food pro- 
ducts in commerce. 


2. (a) The O. K. Stockyards, Maysville, Kentucky, Ratliff 
Stock Yards, Mt. Sterling, Kentucky, Farmers Stockyards, Flem- 
ingsburg, Kentucky, are now and were at all times material 
herein, posted stockyards subject to the provisions of the Act. 


(b) The O. K. Stockyards, Inc., Maysville, Kentucky, Rat- 
liff Stockyards, Mt. Sterling, Kentucky, Farmers Stock Yards, 
Flemingsburg, Kentucky, are now and were at all times material 
herein, registered with the Secretary of Agriculture as market 
agencies under the Act. 


3. Respondent, on or about January 3, 1964, purchased 58 head 
of veal calves at O. K. Stockyards, Maysville, Kentucky, in open 
competitive bidding at public auction at an agreed price per 
hundredweight based on stockyard weights. After receipt of 
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the said veal calves at respondent’s packing plant for slaughter, 
respondent without reasonable cause, deducted $60.28 from the 
purchase price shown on the buyer’s bill indicating that such 
deduction was for “excess shrinkage” of 175 pounds and re- 
mitted to O. K. Stock Yards, Inc. $60.28 less than the agreed 
purchase price. 


4. Respondent, on or about January 4, 1964, purchased 94 
head of veal calves at Farmers Stockyards, Flemingsburg, Ken- 
tucky, in open competitive bidding at public auction at an 
agreed price per hundredweight based on stockyard weights. 
After receipt of the said veal calves at respondent’s packing 
plant for slaughter, respondent, without reasonable cause, de- 
ducted $56.98 from the purchase price shown on the buyer’s 
bill indicating that such deduction was for ‘excess shrinkage” 
of 185 pounds and remitted to Farmers Stock Yards $56.98 less 
than the agreed purchase price. 


5. Respondent, on or about January 24, 1964, purchased 43 
head of veal calves at O. K. Stockyards, Maysville, Kentucky, in 
open competitive bidding at public auction at an agreed price per 
hundredweight based on stockyard weights. After receipt of the 
said veal calves at respondent’s packing plant for slaughter, re- 
spondent, without reasonable cause, deducted $22.40 from the 
purchase price shown on the buyer’s bill indicating that such 
deduction was for “excess shrinkage” of 85 pounds and remitted 
to O. K. Stock Yards, Inc. $22.40 less than the agreed purchase 
price. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 5 
hereof, it is concluded that respondent has engaged in, and used, 
an unfair, unjustly discriminatory, and deceptive practice and 
device in commerce in violation of section 202(a) of the Act 
(7 U.S.C. 192(a)). Complainant has moved that allegation IV 
of the Complaint be dismissed and it will be dismissed. Respond- 
ent has consented to the order set forth below and complainant 
has recommended that such order be issued. 


ORDER 
Allegation IV of the Complaint is hereby dismissed. 


Respondent shall cease and desist from purchasing livestock 
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in commerce and failing to pay, without just cause, the full 
price agreed upon at the time of sale. 


This order shall become effective six days after service upon 
respondent and copies hereof shall be served upon the parties. 


(No. 9891) 


HOWARD W. GUENTHER v. MILAN LIVESTOCK AUCTION. P&S 
Docket No. 3383. Decided June 8, 1965. 


Payment—Refund of—Mistake of fact 


Respondent ordered to return money received from complainant who 
made payment on assumption that he owed respondent for cattle 
that agent falsely represented as having been purchased from re- 
spondent for complainant. 


Valentine, Greenleaf & Griffing, Centerville, Iowa, for complainant. 


Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 
Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the Act. In a complaint filed on June 10, 1964, 
complainant seeks reparation in the sum of $6,392.17, alleging 
that on May 5, 1964, he placed an order with Harold Banks for 
some calves; that on May 6, 1964, complainant was advised by 
Harold Banks that he had purchased 64 calves for complainant’s 
account at the Milan Livestock Auction, Milan, Missouri; that 
complainant delivered to Harold Banks a personal check in the 
amount of $6,392.17; that check was made payable to the Milan 
Livestock Auction; that on May 7, 1964, ‘““Mr. Hugh Morehead, 
one of the owners of the Milan Livestock Auction” returned the 
“check because of an error in the check and asked for another” ; 
and that said Mr. Morehead took the second check knowing that 
no cattle had been purchased for complainant’s account at the 
Milan Livestock Auction. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
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ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40) were served upon the 
Milan Livestock Auction on September 11, 1964. A copy of the 
investigative report was served upon complainant on September 
10, 1964, 


On September 25, 1964, the Milan Livestock Auction requested 
an oral hearing and filed an answer denying liability to 
complainant. 


An oral hearing was held on November 23, 1964, in Centerville, 
Iowa. Giles H. Penstone, of the Office of the General Counsel of 
this Department, served as presiding officer. Complainant was 
represented by Mr. Meredith R. Griffing, Attorney at Law, Center- 
ville, Iowa. The Milan Livestock Auction was represented by 
Mr. C. T. ‘Tad’ Sanders, Attorney at Law, Kansas City, Missouri. 
Six witnesses testified at the hearing. Proposed findings of fact 
and conclusions of law were filed by the parties. 


FINDINGS OF FACT 


1. Complainant, Howard W. Guenther, is an individual whose 
address is 402 E. Walnut, Centerville, Iowa. 


2. Respondents, Hugh Morehead, Senior, Hugh Morehead, 
Junior, and Tom A. Morehead, partners doing business as Milan 
Livestock Auction, Milan, Missouri, were at all times material 
herein registered under the Act with the Secretary of Agri- 
culture as a market agency and dealer. 


3. On or about May 5, 1964, complainant asked Harold Banks 
to purchase some calves for the account of the former at the 
Milan Livestock Auction stockyard, Milan, Missouri, a posted 
stockyard subject to the provisions of the Act. On or about May 
6, 1964, Harold Banks falsely represented to complainant that, 
pursuant to his request, 64 head of steers were purchased at the 
Milan Livestock Auction for complainant’s account by Banks 
for a purchase price of $6,392.17. In fact, no livestock had been 
purchased by Banks for complainant’s account. Complainant 
issued a check payable to the Milan Livestock Auction and de- 
livered it to Harold Banks. The check bore the notation “for 64 
head of cattle.” 


4. On or about May 7, 1964, Harold Banks delivered the 
check to the Milan Livestock Auction by way of part payment 
for 275 hogs purchased by Banks at such auction market on or 





GUENTHER v. MILAN LIVESTOCK AUCTION 789 
Cite as 24 A.D. 787 


about April 28, 1964. Respondent Hugh Morehead, Senior, went 
to the bank upon which the check was drawn. Officials at the 
bank noted that there was a discrepancy between the numbers 
and the words specifying the amount of the check. Complainant 
was called to the bank. Upon arrival, he issued another check 
in the amount of $6,392.17. The check was delivered to respond- 
ent Hugh Morehead, Senior, who endorsed it and exchanged it 
for a cashier’s check in the amount of $6,392.17. Complainant 
issued and delivered the second check on the assumption that 
he owed $6,392.17 to the Milan Livestock Auction in connection 
with the purchase by Banks of 64 head of cattle. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Harold Banks falsely represented to complainant that pursuant 
to his request 64 head of steers were purchased at the Milan 
Livestock Auction for his account by Banks. Complainant issued 
a check in the amount of the alleged purchase price of the 
steers. The check was made payable to the Milan Livestock 
Auction. It bore the notation “for 64 head of cattle.” The check 
was delivered by complainant to Banks who in turn delivered 
it to respondent Hugh Morehead, Senior in part payment for 
275 hogs previously purchased by Banks at the Milan Livestock 
Auction. Respondent Hugh Morehead, Senior went to the bank 
upon which the check was drawn for the purpose of obtaining 
a cashier’s check in exchange for complainant’s check. At the 
bank, the cashier noted a discrepancy between the numbers and 
the words specifying the amount of the check. Mr. Morehead 
advised officials at the bank that the check was delivered to him 
by Harold Banks as part payment for some hogs purchased at 
the Milan Livestock Auction. Said officials contacted complainant 
and asked him to come to the bank. When complainant arrived, 
he was advised that there was an error on the $6,392.17 check 
he had issued the previous day. Complainant issued another 
check and delivered it to respondent Hugh Morehead, Senior 
who before leaving the bank, exchanged it for a cashier’s check. 


Respondent argues that the Milan Livestock Auction and 
complainant both are innocent parties but inasmuch as complainant 
was the one who entrusted Banks with the check turned over by 
him to the Milan Livestock Auction, complainant should also 
be the one to suffer the loss. Such argument is without merit. 
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The hogs were sold and delivered by the Milan Livestock Auction 
more than a week prior to the issuance of complainant’s checks. 
Complainant’s actions did not cause the Milan Livestock Auction 
to change its position in a way which might have made it unjust 
to require the return of the money. 


Respondent Hugh Morehead, Senior admits that when Harold 
Banks delivered the check to him, said respondent saw the 
notation “for 64 head of cattle” thereon and wondered “that it 
would be just exactly to the penny, the amount that I lack of 
getting my money.” Said respondent thought “that there was 
something peculiar about that.” 


When complainant delivered the newly issued $6,392.17 check 
to respondent Morehead, Senior at the bank, the parties were 
sitting around a desk. Upon the desk was another check; and 
complainant asked Mr. Morehead “what that was.” The latter 
answered that such check related to “another deal.” Such 
other check was a certified check for $3,000 delivered by Banks to 
said respondent along with complainant’s check. The amounts of 
the two checks added up to the purchase price of the 275 hogs. 


Respondent Hugh Morehead, Senior testified that at the bank 
at the time he received complainant’s second check, he did tell 
complainant that the check was delivered to the Milan Livestock 
Auction in payment for hogs and that no cattle were purchased 
by Banks at such auction market. Accordingly, if respondent 
Morehead Senior’s testimony is accepted as the correct version 
of the facts, one would have to conclude that complainant paid 
$6,392.17 to the Milan Livestock Auction knowing that he did 
not owe said partnership any money. Complainant denies that 
he was told prior to the time respondent Morehead Senior left 
the bank, that no cattle were purchased by Banks; or that the 
latter had purchased some hogs from the Milan Livestock Auction. 
There is no evidence that complainant was legally bound or 
had a moral obligation to pay Bank’s debts. On the basis of the 
record it is concluded that complainant paid $6,392.17 to the Milan 
Livestock Auction on the assumption that he owed the money 
to said auction market for the cattle Banks had purported to 
purchase for complainant; and that he had no reason to know 
that the former had not purchased the cattle. 


It is well established that “where money is paid to another 
under the influence of a mistake of fact, that is, on the mistaken 
supposition of the existence of a specific fact which would 
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entitle the other to the money, and the money would not have 
been paid if it had been known to the payor that the fact was 
otherwise, it may recovered.” Speers v. Lucas, 299 S.W. 736, 
738 (1926). On the basis of the foregoing it is concluded that 
the failure by the Milan Livestock Auction to return the $6,392.17 
to complainant constituted an unjust practice in violation of 
the Act, and respondents should be ordered to pay reparation to 
complainant in the amount of such sum. 


ORDER 


Within 30 days from the date of this order, respondents Hugh 
Morehead, Senior, Hugh Morehead, Junior, and Tom A. Morehead, 
partners doing business as Milan Livestock Auction, shall jointly 
and severally pay to complainant as reparation the sum of 
$6,392.17 with interest thereon at the rate of 5% per annum from 
June 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 9892) 


NATOMA LIVESTOCK EXCHANGE, INC. v. DON LUDVIGSON. P&S 
Docket No. 3498. Decided June 8, 1965. 


Complaint not timely filed—Cause of action—Time of accrual— 
Jurisdiction—Dismissal 


Where complainant failed to allege facts to show that complaint was 
timely filed, complaint dismissed. 


Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for complainant. 
Leonard & Branco, Holstein, Iowa, for respondent. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on February 12, 1965, 
complainant seeks reparation from respondent alleging that 
on or about October 17, 1964, respondent placed an order with 
complainant authorizing it to purchase for his account some 
steer and heifer calves; and that pursuant to such order com- 
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plainant purchased for the account of respondent on that date 
68 heifer calves and 129 steer calves. It is further alleged: “That 
the Respondent advanced to Complainant the amount of $17,500.00 
to be applied in making the purchase of said calves on order as 
authorized. * * * That the total cost to Respondent of the 68 
heifer calves and 129 steer calves, as purchased on order for 
Respondent by Complainant, was $18,627.33 against which was 
applied the $17,500 advance as made, leaving a balance of 
$1,127.33 due and owing after delivery of the total number of 
calves to Respondent which Complainant did have delivered to 
him in Holstein, Iowa. * * * That thereafter and upon December 
3, 1964, Complainant made formal demand upon Respondent 
by mail for payment of the balance sum of $1,127.33 due and 
owing upon the order purchase; that Respondent has refused to 
comply with such demand, and payment of said sum has not 
been made.” 


Respondent filed an answer; and, thereafter, the presiding 
officer issued a notice advising complainant that: “Under the 
Act, the Secretary has jurisdiction to consider a claim for re- 
paration only where a complaint is filed within 90 days of the 
accrual of the cause of action (7 U.S.C. 210). Logan v. Bloom- 
field Livestock Auction, 23 A.D. 148 (1964). There is no alle- 
gation in the complaint which would indicate that it was timely 
filed.” Complainant was given an opportunity to show cause why 
the complaint should be dismissed. Complainant filed an “answer” 
to the notice alleging “that it is apparent from the allegations 
of the Complaint that the cause of action under the particular 
circumstances as alleged did not arise until the date of formal 
demand made upon the Respondent for the balance of the 
amount of money due and owing, namely December 3, 1964.” 
Respondent filed a reply to complainant’s “Show Cause Answer” 
alleging that the alleged “cause of action accrued at the time 
of the transaction and no demand is necessary. (Section 10— 
Accounts and Accounting—1 AM JUR 2d)” 


It is determined that complainant failed to allege facts which 
would show that the complaint was timely filed. To the contrary, 
it appears that, at the latest, the alleged cause of action arose 
upon the delivery of the livestock to the respondent sometime 
in October of 1964, more than 90 days prior to the filing of the 
complaint. Under the circumstances, the complaint must be and 
is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 9893) 


Inre JAMES C. CooK. P&S Docket No. 3510. Decided June 9, 1965. 


Checks—Failure to pay when due—Records—Insolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of purchased livestock and from failing to pay 
when due for livestock purchased, is ordered to keep records that 
fully disclose all transactions in his business under the act and is 
suspended as a registrant under the act for a period of 30 days and 
thereafter until no longer insolvent. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on April 25, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent’s financial condition does not meet the re- 
quirements of the act and that respondent violated certain pro- 
visions of the act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


On May 20, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the 
complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order 
containing findings of fact and conclusions based upon the 
allegations set forth in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, James C. Cook, is an individual whose address 
is 704 Woodland Avenue, Winchester, Virginia. Respondent is 
now, and was at all times menitoned herein, registered with the 
Secretary of Agriculture to engage in the business of a dealer 
buying and selling livestock in commerce for his own account, 
and a market agency buying livestock in commerce on a com- 
mission basis. 
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2. The Farmers Livestock Exchange, Inc., stockyard, Win- 
chester, Virginia, the Fauquier Livestock Exchange, Inc, stock- 
yard, Marshall, Virginia, the Pocahontas Producers Cooperative 
Association, Inc., stockyard, Marlinton, West Virginia, and the 
Woodstock Livestock Market, Inc., stockyard, Woodstock, Vir- 
ginia, are now, and were at all times mentioned herein, posted 
stockyards subject to the provisions of the act. 


3. Respondent’s current liabilities exceed his current assets. 
As of March 5, 1965, respondent’s current liabilities exceeded 
his current assets by approximately $16,200.00. 


4. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce and, in connection 
therewith, issued checks drawn on respondent’s account in the 
Shenandoah Valley National Bank, Winchester, Virginia, in pur- 
ported payment of the purchase price thereof without having 
and maintaining sufficient funds on deposit in said account to 
pay such checks: 


Seller of Head of Amount 
Date of Date Check Livestock and Livestock of 
Purchase Issued Payee of Check Purchased Check 
1964 1964 
October 24 December 14 Pocahontas Producers 184 $7,911.98 


Cooperative, Inc. 
December 1 December 29 Fauquier Livestock Ex- 26 3,479.731 
change, Inc. 
December 8 Fauquier Livestock Ex- 4 
change, Inc. 
December 15 Fauquier Livestock Ex- 9 
change, Inc. 
December 22 Fauquier Livestock Ex- 3 
change, Inc. 


5. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce and, in connection 
therewith, failed to pay, when due, the purchase price thereof: 


Head of 
Date of Seller of Livestock Purchase 
Purchase Livestock Purchased Price 
1964 
$ 
March 11 Woodstock Livestock Market, Inc. 4 389.26 
October 24 Pocahontas Producers Cooperative 184 7,911.98 


Association, Inc. 


1 This check was given in purported payment of the purchase price of all the livestock 
purchases from Fauquier Livestock Exchange, Inc., listed in Finding of Fact 4. 
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Head of 
Date of Seller of Livestock Purchase 
Purchase Livestock Purchased Price 
1964 
December 1 Fauquier Livestock Exchange, Inc. 26 2,160.27 
December 7 Farmers Livestock Exchange, Inc. 68 4,659.90 
December 8 Fauquier Livestock Exhange, Inc. 4 338.53 
December 14 Farmers Livestock Exchange, Inc. 68 5,055.09 
December 15 Fauquier Livestock Exchange, Inc. 9 748.63 
December 22 Fauquier Livestock Exchange, Inc. 3 232.30 
1965 
January 65 Fauquier Livestock Exchange, Inc. 2 281.58 


6. Respondent failed to keep accounts, records, and memor- 
anda which fully and correctly disclose all transactions involved 
in his business under the act, in that as of March 5, 1965, respond- 
ent failed to keep a general ledger containing accounts showing 
his assets, liabilities, income, expenses and net worth or capital; 
monthly reconciliations of his bank account; all buyers’ invoices; 
and an accurate record of the number and weight bought, sold, 
or otherwise disposed of each business day, and the prices 
paid or received therefor, and the charges made for services, 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 4, 5 and 6 
herein, respondent has wilfully violated sections 312(a) and 401 
of the act (7 U.S.C. 213(a) and 221), and sections 201.43 (b) 
and 201.46(a) of the regulations (9 CFR 201.43(b) and 
201.46 (a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment of livestock purchased in commerce without having and 
maintaining sufficient funds in the bank upon which they are 
drawn to pay such checks; and (2) failing to pay, when due, the 
purchase price of livestock purchased in commerce. 
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Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the act, including, among other things, a general 
ledger containing accounts showing his assets, liabilities, income, 
expenses, and net worth or capital; monthly reconciliations of 
his bank account; all buyers’ invoices; and an accurate record of 
the number and weight of livestock bought, sold, or otherwise 
disposed of each business day, and the prices paid or received 
therefor, and the charges made for services. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30 day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 


the respondent. 


(No. 9894) 


In re J. C. LOGAN. P&S Docket No. 3487. Decided June 9, 1965. 


Failure to pay when due—Checks—Records—lInsolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
for livestock purchased and from issuing insufficient funds checks in 
payment of such livestock, is ordered to keep records that fully 
disclose all transactions in his business under the act and is suspended 
as a registrant under the act until no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 18, 1965, by the Acting Director, Packers 
and Stockyards Division, United States Department of Agricul- 
ture, charging respondent with violations of the Act and the regu- 
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lations promulgated thereunder by the Secretary of Agriculture 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on May 19, 1965, in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Albany, 
Kentucky. Respondent is now and was at all times material 
herein engaged in the business of a dealer buying and selling 
in commerce livestock on his own account, and is now and was 
at all times material herein so registered with the Secretary 
of Agriculture. 


2. Blue Grass Stockyards Co., Inc., Lexington, Kentucky, Boyle 
County Stockyards, Danville, Kentucky, Burkesville Stockyard, 
Burkesville Kentucky, Clay-Wachs Stockyards, Inc., Lexington, 
Kentucky, Peoples Stockyards, Cookeville, Kentucky, the Farmers 
Livestock Market, Inc. stockyard, Somerset, Kentucky, and the 
White County Livestock Market stockyard, Sparta, Tennessee, 
hereinafter called the stockyards, were at all times material 
herein, posted stockyards subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of December 31, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $124,000. 

4. Respondent, on or about the dates and in the transactions 


set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the full purchase price of such livestock. 


Date No. of Stockyard Where Purchase 
1964 Head Purchased Price 

Aug. 26 15 Clay-Wachs Stockyards, Inc. $ 1,350.73 

Nov. 9 215 Boyle County Stockyards 25,907.47 

10 75 Blue Grass Stockyards Co., Inc. 5,536.27 

11 33 Clay-Wachs Stockyards, Inc. 2,525.26 

12 138 White County Livestock Market 12,484.38 

13 184 Peoples Stockyards 13,253.35 

14 135 Farmers Livestock Market, Inc. 11,393.24 

16 178 Boyle County Stockyards 13,591.20 

17 50 Burkesville Stockyard 3,951.02 
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5. Respondent, on or about the dates set forth below, issued 
checks in purported payment or partial payment for livestock 
purchased at the stockyards, which checks were returned by the 
bank upon which they were drawn because drawn against uncol- 
lected checks, or because of insufficient funds in respondent’s 
account. 


Date 
1964 Payee Amount 
Nov. 18 Boyle County Stockyards $25,982.47 
Dec. 1 Burkesville Stockyards 8,951.02 
3 Peoples Stockyards 7,253.35 


6. During the months of November and December 1964, 
respondent failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his 
business as a dealer under the Act, in that respondent failed to 
keep a general journal and a general ledger containing accounts 
showing assets, liabilities, income, expenses and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 4, herein, 
respondent has wilfully violated section 312(a) of the Act 
(7 U.S.C. 213(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, supra. 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in 
commerce; and (2) issuing checks in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank upon which they are drawn to pay 
such checks. 
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Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer under the Act, including a 
general journal and a general ledger containing accounts showing 
assets, liabilities, income, expenses and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he 
is no longer insolvent. When the 60-day period has expired and 
respondent has demonstrated that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9895) 


In re JAcoB I. YopER. P&S Docket No. 3528. Decided June 10, 
1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business 
under the act without the required bond. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yard Act 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on May 10, 1965 by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that respondent 
engaged in the business of a dealer without filing and maintaining 
a reasonable bond or its equivalent as required by the Act and 
the regulations promulgated thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, after the bond which 
covered such business was terminated. 


On May 28, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations set forth in the complaint, 
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neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations in the complaint. 


Complainant has filed a recommendation which states that sub- 
sequent to the issuance of the complaint, respondent obtained and 
filed a reasonable bond to cover his dealer operations; therefore, 
the respondent is now in compliance with the bonding require- 
ments of the Act and the regulations. Accordingly, complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. Respondent, Jacob I. Yoder, is an individual whose address 
is Route #1, Belleville, Pennsylvania. Respondent is now, and 
was at all times mentioned herein, registered with the Secretary 
of Agriculture to engage in the business of a dealer buying and 
selling livestock in commerce for his own account. 


2. The Belleville Livestock Market, Inc. stockyard, Belleville, 
Pennsylvania, hereinafter called the stockyard, is now, and was 
at all times mentioned herein, a posted stockyard subject to 
the provisions of the Act. 


3. The surety bond which respondent maintained to secure 
the performance of his dealer obligations under the Act was 
terminated on April 13, 1964. On or about April 8, 1964, May 9, 
1964, and November 9, 1964, respondent was notified in writing 
of such termination date and was informed that he would have 
to furnish a new bond if he continued to operate as a dealer 
under the Act. Notwithstanding such notices respondent con- 
tinued to engage in the business of a dealer buying and selling 
livestock at the stockyard for his own account without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any 
activity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond 
or its equivalent as required by the Act and the regulations. 


This order shall become effective on the sixth day after service 
hereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9896) 


In re PEARL PACKING COMPANY, INC. P&S Docket No. 3431. 
Decided June 15, 1965. 


Prior order amended—Finding of fact 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On June 7, 1965, a Consent Order was issued in this proceed- 
ing dismissing paragraph IV of the Complaint and a cease 
and desist order was issued against respondent based on its 
answer admitting the remaining allegations of the Complaint. 
Through inadvertance Finding of Fact 4 of the Consent Order 
was based upon the dismissed paragraph IV of the Complaint, 
and no finding was made with respect to the allegations of 
paragraph V which were admitted by respondent. In order 
to correct this error it is hereby ordered that the following 
Finding of Fact 4 be substituted for the Finding of Fact 4 
contained in the order of June 7, 1965. 


4, Respondent, on or about January 20, 1964, purchased 61 
head of veal calves at Ratliff Stock Yards, Mt. Sterling, Ken- 
tucky, in open competitive bidding at public auction at an 
agreed price per hundredweight based on stockyard weights. 
After receipt of the said veal calves at respondent’s packing 
plant for slaughter, respondent, without reasonable cause, de- 
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ducted $35.40 from the purchase price shown on the buyer’s 
bill indicating that such deduction was for “excess shrinkage” 
of 120 pounds and remitted to Ratliff Stockyards $35.40 less 
than the agreed purchase price. 


(No. 9897) 


In re WILFORD C. WHITE, d/b/a GRANDFIELD STOCKYARDS. P&S 
Docket No. 3447. Decided June 15, 1965. 


Market agency—Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Mr. Garrett N. Wyss for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 11, 1965, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, (presently the Consumer and Marketing Service), 
United States Department of Agriculture. Respondent is regis- 
tered with the Secretary under the act as a market agency to sell 
livestock in commerce on a commission basis and is charged with 
engaging in business as a market agency in commerce without 
filing and maintaining a reasonable bond or its equivalent to 
cover such market agency activities as required by the act and 
the regulations issued thereunder. A copy of the complaint and 
a copy of the rules of practice were served upon respondent Janu- 
ary 15, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint, 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, the respondent has not filed an answer although he was 
granted extensions of time within which to do so. The matter was 
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referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On May 18, 
1965, the hearing examiner filed a report recommending that re- 
spondent be found to have violated the act as charged, be ordered 
to cease and desist from such violation and be suspended as a 
registrant under the act until he complies with the bonding re- 
quirements of the act and the regulations issued thereunder. Sub- 
sequently, respondent alleged that he was then in compliance with 
the bonding requirements and complainant denied that such was 
the case. Complainant now agrees that respondent meets such 
requirements. 


FINDINGS OF FACT 


1. Respondent, Wilford C. White, is an individual doing busi- 
ness as Grandfield Stockyards, whose address is Mt. Park, Okla- 
homa. Respondent is now and was at all times material herein 
registered with the Secretary under the act as a market agency 
to sell livestock in commerce on a commission basis. 


2. Grandfield Stockyards, Grandfield, Oklahoma, was at all 
times material herein a posted stockyard subject to the provisions 
of the act. 


3. Respondent engaged in business as a market agency selling 
livestock at the stockyard on a commission basis from January to 
November 1963. The $10,000 bond which respondent maintained 
to secure performance of his market agency obligations termi- 
nated January 25, 1964. Notwithstanding such termination of 
his bond, respondent resumed operations August 28, 1964 as a 
market agency selling livestock at the stockyard on a commission 
basis and has continued so to operate to at least January 11, 1965 
without filing and maintaining a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a market agency under 
the act without a reasonable bond or its equivalent, as set forth 
in Finding of Fact 3, constitutes a willful violation of section 
812(a) of the act (7 U.S.C. 213(a)) and sections 201.29 and 
201.30 of the regulations issued thereunder (9 CFR 201.29 and 
201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 (1957); In re 
Ray York, 20 A.D. 1112 (1961). Respondent should be ordered to 
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cease and desist from such violation, as recommended by com- 
plainant. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce under the act in any capacity for which bonding is 
required by the act and the regulations issued thereunder without 
filing and maintaining a reasonable bond or its equivalent, as 
required by the act and regulations issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9898) 


In re COOPER COMMISSION COMPANY, INC. P&S Docket No. 3546. 
Decided June 16, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the act 
and the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations thereunder. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 8, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on June 15, 1965, in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance 
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of a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Respondent’s answer also states that a surety bond 
in the sum of $50,000, effective and dated June 8, 1965, was placed 
in the mail to the United States Department of Agriculture on 
June 9, 1965, in compliance with the verbal notice received May 
17, 1965. Complainant has filed a recommendation stating that 
respondent is now in compliance with the bonding requirements 
of the Act and regulations and that effectuation of purposes of 
the Act does not appear to require that respondent be suspended 
as a registrant and recommending that the cease and desist order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation with its place of business at Balti- 
more Union Stock Yards, Baltimore, Maryland, is now and was 
at all times material herein engaged in the business of a market 
agency, buying and selling in commerce livestock on a commission 
basis, and is now and was at all times material herein so registered 
with the Secretary of Agriculture. 


2. Baltimore Union Stock Yards, Inc., Baltimore, Maryland, 
hereinafter called the stockyard, is now and was at all times 
material herein a posted stockyard subject to the provisions of 
the Act. 


3. (a) The surety bond in the amount of $10,000 which re- 
spondent had maintained to secure performance of its market 
agency obligations under the Act, was terminated on June 8, 
1965. 


(b) On May 17, 1965, during a supervisory visit to the stock- 
yard by officials of the Packers and Stockyards Division, United 
States Department of Agriculture, respondent was informed 
through its president, John L. Cooper, that on the basis of the 
volume of its livestock transactions during its past period of 
operation, it would have to increase to $50,000 the amount of 
bond maintained by it to secure performance of its market agency 
obligations under the Act. 


(c) Notwithstanding such notice, respondent continued to en- 
gage in the business of a market agency at the stockyard without 
filing and maintaining the required increased bond or bond equiv- 
alent coverage. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, it 
is concluded that respondent has willfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)), and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Inasmuch as complainant 
has recommended that the cease and desist order consented to 
by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regula- 
tions thereunder. 


This Order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9899) 


In re BUSTER (CHARLES D.) HAACK. P&S Docket No. 3466. 
Decided June 16, 1965. 


Bonding requirements—Cease and desist 


Respondent is ordered to cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the act 
and the regulations without filing and maintaining a reasonable bond 
or its equivalent, as required by the act and the regulations issued 
thereunder. 


Mr. Garrett N. Wyss for complainant. Mr. J. C. Umland, Waller, Texas, 
for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed May 21, 1965, to which respondent did not file exceptions, are 
adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on February 3, 1965, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging the respondent with 
violating section 312 of the act (7 U.S.C. 213) and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29 and 201.30). The 
respondent is charged with operating as a livestock dealer in com- 
merce without bond coverage. 


Respondent filed an answer to the complaint on March 4, 1965, 
in which he alleged that he had posted the required bond on Feb- 
ruary 1, 1965. Respondent’s answer made no mention of the 
remaining allegations of the complaint. Respondent did not re- 
quest an oral hearing. Respondent’s failure to specifically admit, 
deny or explain certain allegations of the complaint constitute 
an admission of such allegations as set forth in the rules of prac- 
tice (9 CFR 202.9(b)). Since there is no issue as to any of the 
material allegations of the complaint and respondent did not 
request a hearing, the matter was referred to Will Rogers, Hear- 
ing Examiner, Office of Hearing Examiners, United States De- 
partment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 202.9(c) of 
the rules of practice (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Hempstead, 
Texas, is now and was at all times material herein engaged in the 
business of a dealer buying and selling in commerce livestock on 
his own account, and is now and was at all times material herein 
so registered with the Secretary of Agriculture. 


2. The Brenham Livestock Auction, Inc. stockyard, Brenham, 
Texas, hereinafter called the stockyard, was at all times material 
herein a posted stockyard subject to the provisions of the act. 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was terminated 
on July 1, 1964. Respondent was notified by certified mail of such 
termination date and was informed that he would have to furnish 
a new bond if he continued to engage in business as a livestock 
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dealer in commerce after such termination date. Notwithstanding 
such notice, respondent has continued to engage in the business 
of buying and selling, at the stockyard, livestock on his own ac- 
count without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations. 


CONCLUSIONS 


By reason of Finding of Fact 3, the surety bond which respond- 
ent maintained to secure performance of his dealer obligations 
under the act was terminated on July 1, 1964. Respondent was 
notified by certified mail of such termination date and was in- 
formed that he would have to furnish a new bond if he continued 
to engage in business as a livestock dealer in commerce after 
such termination date. Notwithstanding such notice, respondent 
continued to engage in the business of buying and selling, at the 
stockyard, livestock on his own account without filing and main- 
taining a reasonable bond or its equivalent as required by the 
act and the regulations. We conclude, that by reason of the above 
Finding of Fact, that the respondent has wilfully violated section 
312 of the act (7 U.S.C. 213) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). Although the respondent 
is now in compliance with the bonding requirements of the act 
and the regulations, respondent did continue his livestock dealer 
operations between the date of termination of his bond, July 1, 
1964, and the date on which he filed the new bond with the Pack- 
ers and Stockyards Division, February 5, 1965, and a cease and 
desist order in this connection would still appear to be warranted. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9900) 


NICK POLEN v. GENE LIGHTMAN, INC. P&S Docket No. 3539. 
Decided June 17, 1965. 


Lack of jurisdiction—Default—Dismissal 


The facts set forth in the complaint do not show that the alleged cause 
of action arose in connection with a livestock transaction over which 
the Secretary has jurisdiction under the act. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). A copy of 
the complaint was served upon the respondent and respondent 
has not filed an answer. The issuance of an order without 
further procedure is appropriate under § 202.41(d) of the rules 
of practice (9 CFR 202.41(d)). 


The facts set forth in the complaint do not show that the 
alleged cause of action arose in connection with a livestock 
transaction over which the Secretary has jurisdiction under the 
Act. See 7 U.S.C. 182, 183. Cf. Brown v. Center, 23 A.D. 630 
(1964). Accordingly, the complaint must be and is hereby 
dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9901) 


In re O. E. GAULT. P&S Docket No. 3494. Decided June 18, 1965. 


Checks—Failure to pay when due—Records—lInsolvency—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from operating as a dealer under 
the act while insolvent, issuing insufficient funds checks in payment 
of livestock purchased and failing to pay when due for purchased 
livestock, is ordered to keep records that fully disclose all transactions 
in his business under the act and is suspended as a registrant under 
the act for a period of 30 days and thereafter until no longer insolvent. 


Mr. Raymond W. Fullerton for complainant. Respondent pro se. 


Decision by Thomas J, Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 30, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent’s financial condition does not meet 
the requirements of the act and that respondent violated certain 
provisions of the act and the regulations promulgated thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


On May 26, 1965, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complant, waives oral hearing and the report of the Hearing 
Examiner and consents to the issuance of a specified order con- 
taining findings of fact and conclusions based upon the allegations 
set forth in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, O. E. Gault, is an individual whose address 
is Route 2, Box 2286, Wenatchee, Washington. Respondent is 
now, and was at all times mentioned herein, registered with 
the Secretary of Agriculture to engage in the business of a 
dealer buying and selling livestock in commerce for his own 
account, and a market agency buying livestock in commerce on a 
commission basis. 


2. The Auburn Livestock, Inc., stockyard, Auburn, Washington, 
the Central Washington Livestock Market, Inc., stockyard, Quincy, 
Washington, the Marysville Livestock Auction, Inc., stockyard, 
Marysville, Washington, the Okanogan Livestock Market, Inc., 
stockyard, Okanogan, Washington, and the Tonasket Livestock 
Market, Inc., stockyard, Tonasket, Washington, are now, and 
were at all times mentioned herein, posted stockyards subject 
to the provisions of the act. 


3. Respondent’s current liabilities exceed his current assets. 
As of November 30, 1964, respondent’s current liabilities ex- 
ceeded his current assets by approximately $8,100.00; and as 
of January 9, 1965, respondent’s current liabilities exceeded 
his current assets by approximately $17,500.00. 
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4. Respondent, during the period from December 1, 1964, 
through December 31, 1964, operated as a dealer buying and 
selling livestock in commerce for his own account while his 
current liabilities exceeded his current assets. 


5. Respondent, on or about the dates and in the transactions 
listed below, and at divers other times during November and 
December, 1964, purchased livestock in commerce and, in con- 
nection therewith, issued or caused to be issued checks drawn 
on respondent’s account in the Douglas County Bank, East 
Wenatchee, Washington, in purported payment of the purchase 
price thereof without having and maintaining sufficient funds on 
deposit in said account to pay such checks: 


Head of 
Date of Livestock Amount of 
Purchase Payee of Check Purchased Check 
1964 
November 13 Tonasket Livestock Market, Inc. 45 $3,558.34 
November 17 Marysville Livestock Auction, Inc. 63 4,838.17 
December 1 Marysville Livestock Auction, Inc. 52 3,840.29 


6. Respondent, on or about the dates and in the transactions 
listed below, purchased livestock in commerce and, in connection 
therewith, failed to pay, when due, the purchase price thereof: 


Head of 
Date of Livestock Purchase 
Purchase Seller of Livestock Purchased Price 
1964 

November 10 Marysville Livestock Auction, Inc. 95 $10,353.46 
November 13 Tonasket Livestock Market, Inc. 44 3,558.34 
November 17 Marysville Livestock Auction, Inc. 64 4,838.17 
November 18 Auburn Livestock, Inc. 10 889.35 
November 19 Okanogan Livestock Market, Inc. 101 7,572.91 
November 28 Central Washington Livestock Market, Inc. 1 185.50 
December 3 Okanogan Livestock Market, Inc. 43 4,642.22 
December 12 Central Washington Livestock Market, Inc. 4 802.16 
December 29 Marysville Livestock Auction, Inc. 18 1,361.08 


7. Respondent failed to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
his business under the act, in that as of January 15, 1965, respond- 
ent failed to keep a general ledger containing accounts showing 
his assets, liabilities, income, expenses and net worth or capital; 
and failed to keep an accurate record of the number and weight 
of livestock bought, sold, or otherwise disposed of each business 
day, and the prices paid or received therefor. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 4, 5, 6 and 
7 herein, respondent has wilfully violated sections 312(a) and 
401 of the act (7 U.S.C. 213(a) and 221), and sections 201.43 (b) 
and 201.46(a) of the regulations (9 CFR 201.43(b) and 201.46- 


(a)). 


Inasmuch as respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
dealer buying and selling livestock in commerce for his own 
account while his current liabilities exceed his current assets; 
(2) issuing checks in payment of livestock purchased in commerce 
without having and maintaining sufficient funds in the bank upon 
which they are drawn to pay such checks; and (3) failing to 
pay, when due, the purchase price of livestock purchased in 
commerce. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including, among other things, a 
general ledger containing accounts showing his assets, liabilities, 
income, expenses, and net worth or capital; and an accurate 
record of the number and weight of livestock bought, sold, or 
otherwise disposed of each business day, and the prices paid or 
received therefor. 


Respondent is suspended as a registrant under the act for 
a period of 30 days and thereafter until he demonstrates that 
he is no longer insolvent. When respondent demonstrates that 
he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating such suspension after the 30 day 
period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9902) 


In re G. C. MARTIN AND Emory I. WHITEMIRE, d/b/a MARTIN- 
WHITMIRE CATTLE COMPANY. P&S Docket No. 3442. Decided 
June 18, 1965. 


Bonding requirements—Failure to pay when due—Checks—Records— 
Insolvency—Suspension of registration—Default—Consent 


Respondents are ordered to cease and desist from engaging in business 
under the act without the required bond, failing to pay when due 
for purchased livestock and issuing insufficient funds checks in payment 
of purchased livestock, are ordered to keep records that fully disclose 
all transactions in their business under the act and are suspended as 
registrants under the act for a period of 30 days and thereafter until 
no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Edenfield, Heyman & Sizemore, 


Atlanta, Ga., for respondent G. C. Martin. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 18, 1964, by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service (presently the Consumer and Marketing Service), 
United States Department of Agriculture. Each respondent is 
registered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce for his own account and respondents 
are charged with operating as a livestock dealer partnership in 
commerce without filing and maintaining a reasonable bond or 
its equivalent, failing to pay, when due, the purchase price of 
livestock purchased in commerce, issuing checks in purported 
payment for livestock purchased in commerce, which checks were 
returned unpaid by the bank upon which they were drawn because 
of insufficient funds in respondents’ account, and failing to keep 
adequate records. Each respondent was also charged with failing 
to meet the financial requirements of the act. A copy of the 
complaint and a copy of the rules of practice were served upon 
each respondent. 


At the time of service of the complaint respondents were noti- 
fied in writing that answers thereto should be filed within 20 
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days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent Whitmire has not filed an answer. The 
matter with respect to this respondent was referred to Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a report 
without further investigation or hearing pursuant to section 
202.9(c) of the rules of practice. On May 19, 1965, the hearing 
examiner filed a report recommending that respondent Whitmire 
be found to have violated the act as charged, be ordered to cease 
and desist from such violations and to keep adequate records and 
be suspended as a registrant under the act for a period of 30 days 
and thereafter until he demonstrates that he meets the financial 
requirements of the act. Respondent Whitmire did not file ex- 
ceptions to the hearing examiner’s report. Respondent Martin 
filed an amended answer in which he, in part, consented to the 
issuance of the order herein containing findings of fact and con- 
clusions based upon the allegations of the complaint. 


FINDINGS OF FACT 


1. Respondent Emory I. Whitmire is an individual whose ad- 
dress is Gainesville, Georgia. This respondent is now and was at 
all times mentioned herein registered with the Secretary under the 
act as a dealer to buy and sell livestock in commerce for his own 
account. 

2. Respondent G. C. Martin is an individual whose address is 
Gainesville, Georgia. This respondent is now and was at all 
times mentioned herein registered with the Secretary under the 
act as a dealer to buy and sell livestock in commerce for his own 
account. 

3. The Toccoa Livestock Auction stockyard, Toccoa, Georgia, 
the McClure-Burnett Commission Company stockyard, Atlanta, 
Georgia, the Tri-County Livestock Auction Company stockyard, 
Social Circle, Georgia, the Duvall & Wheeler Livestock Barn 
stockyard, Greensboro, Georgia, Wilkes County Stockyard, Wash- 
ington, Georgia, and the North Georgia Livestock Auction, Inc. 
stockyard, Athens, Georgia, were at all times material herein 
posted stockyards subject to the provisions of the act. 

4. During the period June 18 through August 12, 1964, re- 
spondents G. C. Martin and Emory I. Whitmire, as partners doing 
business as Martin-Whitmire Cattle Company, operated as a live- 
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stock dealer under the act, buying livestock in commerce for the 
partnership account at the stockyards on 11 separate days, with- 
out filing and maintaining a reasonable bond or its equivalent to 
cover such dealer operations. 

5. Respondent Emory I. Whitmire’s current liabilities exceed 
his current assets. As of September 16, 1964, his current liabil- 
ities exceeded his current assets by approximately $2,075. 

6. Respondent G. C. Martin’s current liabilities exceed his cur- 
rent assets. As of September 16, 1964, his current liabilities ex- 
ceeded his current assets by approximately $7,600. 

7. During the period June 25 through August 12, 1964, in 10 
separate transactions, respondents G. C. Martin and Emory I. 
Whitmire, doing business as Martin-Whitmire Cattle Company, 
purchased at least 185 head of livestock at the stockyards and 
failed to pay, when due, the purchase prices of such livestock. 

8. During the period June 25 through July 28, 1964, respond- 
ents G. C. Martin and Emory I. Whitmire, doing business as 
Martin-Whitmire Cattle Company, issued 8 checks in the total 
amount of $12,123.90 in purported payment for livestock pur- 
chased at the stockyards, which checks were returned unpaid by 
the bank upon which they were drawn because of insufficient funds 
in respondents’ account. 

9. During the period March 1, 1963, to September 16, 1964, 
respondents G. C. Martin and Emory I. Whitmire, doing business 
as Martin-Whitmire Cattle Company, failed to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in their business as a dealer under the act, 
including a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth, a cash receipts and disburse- 
ments journal, an accounts receivable ledger, an accounts payable 
ledger, and monthly reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 5 and 6, 
each respondent is insolvent within the meaning of the Act of 
Congress approved July 12, 1943 (7 U.S.C. 204). See, e.g., In re 
Southern Buyers, Inc., 14 A. D. 811 (1955); In re Kenneth P. 
Williams, 21 A.D. 1429 (1962) ; In re Martin Livestock Sales, Inc., 
21 A.D. 1211 (1962). Respondents’ operation in business as a 
dealer under the act without a reasonable bond or its equivalent 
constitutes a willful violation of section 312(a) of the act 
(213(a)) and sections 201.29 and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See e.g., In re 
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W. O. Steen, 16 A.D. 125 (1957). Respondents also willfully 
violated such section of the act and section 201.43(b) of the regu- 
lations issued thereunder (9 CFR 201.43(b)) by reason of the 
facts set forth in Findings of Fact 7 and 8. See, e.g., In re Dean 
Spencer, 22 A.D. 1151 (1968) ; In re Carey Bunn, 22 A.D. 1069 
(1963). Also, by reason of the facts set forth in Finding of Fact 
9 respondents violated section 401 of the act (7 U.S.C. 221). 
Respondents should be ordered to cease and desist from the viola- 
tions of section 312(a) of the act found herein and to keep ac- 
counts, records and memoranda which fully disclose all trans- 
actions involved in their business under the act and be suspended 
as registrants under the act for a period of 30 days and thereafter 
until each respondent is no longer insolvent, as recommended by 
complainant. 


ORDER 


Respondents G. C. Martin and Emory I. Whitmire, individually 
and as partners doing business as Martin-Whitmire Cattle Com- 
pany, shall cease and desist from engaging in business in com- 
merce under the act in any capacity for which bonding is required 
by the act and the regulations issued thereunder without filing 
and maintaining a reasonable bond or its equivalent to cover such 
operations, as required by the act and the regulations, failing to 
pay, when due, the purchase price of livestock purchased in com- 
merce, and issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such 
checks. 

Respondents G. C. Martin and Emory I. Whitmire, individually 
and as partners doing business as Martin-Whitmire Cattle Com- 
pany, shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in their business 
under the act, including a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth, a cash receipts 
and disbursements journal, an accounts receivable ledger, an 
accounts payable ledger, and monthly reconciliations of bank 
accounts. 

Respondents G. C. Martin and Emory I. Whitmire, individually 
and as partners doing business as Martin-Whitmire Cattle Com- 
pany, are suspended as registrants under the act for a period of 
30 days and thereafter until they demonstrate that they are no 
longer insolvent. When a respondent herein has demonstrated 
that he is no longer insolvent, a supplemental order will be issued 
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in this proceeding as to him terminating this suspension after 
the 30-day period. 


This order shall become effective as to each respondent on the 
6th day after service thereof upon him and copies hereof shall be 
served upon the parties. 


(No. 9903) 


In re JACK W. REEDER. P&S Docket No. 3486. Decided June 18, 
1965. 


Registration and bonding—Failure to pay when due—Drafts—Checks— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, failing to pay in 
full when due for livestock purchased and issuing insufficient funds 
drafts and checks in payment of purchased livestock. 


Mr. Samuel J. Harris for complainant. Hindman & Krysl, Stockton, Kansas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed March 19, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On May 20, 1965, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Hays Livestock Commission Company stockyard, Hays, 
Kansas, Colby Livestock Auction, Inc. stockyard, Colby, Kansas, 
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McKinley-Winter Livestock Commission Company, Inc. stockyard, 
Dodge City, Kansas, Union Stockyards, Omaha, Nebraska, Sidney 
Livestock Sales Pavilion stockyard, Sidney, Nebraska, Farmers 
Marketing Sales Corporation, Inc. stockyard (Hill City Sales Co.), 
Hill City, Kansas, and Woodward Livestock Commission Com- 
pany stockyard, Woodward, Oklahoma, hereinafter referred to 
as the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


2. Respondent is an individual whose mailing address is Stock- 
ton, Kansas. 


3. Respondent, on or about the dates and in the transactions 
set forth below, engaged in the business of a livestock dealer in 
commerce, within the meaning of the Act, without being regis- 
tered with the Secretary of Agriculture and without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations issued thereunder. 


Purchases and sales of livestock by respondent, Jack W. Reeder 


Date No. of head No. of 

1964 Posted Stockyard Purchased head Sold 
September 3 Colby Livestock Auction, Inc. 97 
September 16 Hays Livestock Commission Co. 160 
September 21 McKinley-Winter Livestock 160 

Commission Co., Inc. 

September 24 Sidney Livestock Sales Pavilion 29 
September 25 Union Stockyards (Martin Bros.) 572 
September 25 Farmers Marketing Sales Corp., Inc. 40 


September 25 Woodward Livestock Commission Co. 235 


4, Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and issued 
checks and bank drafts in purported payment of the purchase 
thereof which checks and drafts were returned by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account. 


Date No. of 

1964 Head Purchased From Amount 
September 21 160 McKinley-Winter Livestock $23,480.90 

Commission Co. 

September 22 84 B. M. Tyrell 12,223.33 
September 24 29 Sidney Livestock Sale Pavilion 4,060.17 
September 25 40 Hill City Sales Barn 4,662.24 
September 25 235 McKinley-Winter Livestock 28,984.11 


Commission Co. 


5. Respondent failed to pay when due the purchase price of 
the livestock referred to in paragraph 4 above. 
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CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3, 4, 
and 5, it is concluded that respondent has wilfully violated 
sections 303 and 312(a) of the Act (7 U.S.C. 203 and 213(a)) 
and sections 201.10, 201.29, 201.30 and 201.43(b) of the regula- 
tions (9 CFR 201.10, 201.29, 201.30 and 201.43(b)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 

Respondent shall cease and desist from: 

1. Engaging in business in any capacity for which registration 
and bonding are required under the Act and the regulations 
without registering, and without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the 
regulations. 

2. Failing to pay when due the full purchase price of livestock 
purchased in commerce. 

3. Issuing bank drafts or checks in payment for livestock 
purchased in commerce without maintaining sufficient funds on 
deposit in the bank on which they are drawn to pay such drafts 
or checks. 

This order shall become effective on the sixth day after 
service thereof upon the respondent and copies shall be served 
upon the parties. 


(No. 9904) 


STAFFORD Bros. v. BILL CENTER et al., PRODUCERS LIVESTOCK 
MARKETING ASSOCIATION v. BILL CENTER et al., AMARILLO 
LIVESTOCK AUCTION COMPANY v. BILL CENTER et al. P&S 
Dockets No. 3460, 3461, 3462, Decided June 18, 1965. 


Certification to Judicial Officer—State court proceedings— 
Motions to dismiss or stay 


Where State court proceedings involve same parties, transactions and 
causes of action as in the proceedings herein, the presiding officer’s 
ruling to stay the proceedings pending outcome of actions in State 
court not in error. However, the presiding officer’s ruling and also 
certifying the question not proper under the rules of practice. 


Decision by Thomas J. Flavin, Judicial Officer 
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RULING ON CERTIFICATION 


In each of these reparation proceedings under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), 7 of 
the respondents therein moved that the proceeding be dismissed 
or stayed on the basis of the fact that each complainant had 
filed a suit in a State court in California involving the same 
parties and subject matter. Each complainant filed an opposition 
thereto and the presiding officer ruled that each proceeding be 
stayed pending the outcome of the pertinent State court proceeding 
and that these proceedings not be dismissed. Thereafter, each 
complainant requested that the presiding officer certify to the 
Secretary for consideration respondents’ requests to stay or dis- 
miss the proceedings, complainants’ answers in opposition thereto 
and the presiding officer’s ruling thereon. On May 25, 1965, 
the presiding officer filed such a certification in each proceeding. 


Section 202.46 of the rules of practice provides, in part, as 
follows: 


“, . . Submission or certification of any question to the 
Secretary prior to the close of the hearing shall be in the 
discretion of the examiner.” 


Sections 202.44(c) and 202.46 of the rules of practice (9 CFR 
202.44(c) and 202.46) authorize the examiner, 7.e., the presiding 
officer, to rule upon motions and requests prior to the submission 
of the record to the Secretary. Section 202.54 of the rules of 
practice. (9 CFR 202.54) provides for the transmittal of the 
record to the Secretary and prescribed that such record shall 
include... “... motions and requests filed, and rulings thereon 
...” The intent of the rules of practice seems to be to authorize 
the presiding officer to rule upon motions of the kind involved 
or in the discretion of the presiding officer to certify such motions 
to the Secretary for decision without a ruling by the presiding 
officer. Knapp-Sherriff-Koelle v. Mendelson-Zeller Co., 18 A.D. 
508 (1959) ; Katz & Co. v. Giannini Fruit Sales, Inc., 18 A.D. 65 
(1959) ; Stott & Reid v. Community Produce Company, 15 A.D. 
403 (1956) ; In re Cargill, Inc., and Erwin E. Kelm, 12 A.D. 1109, 
1111 (1953). There are no provisions for interlocutory appeals 
from rulings of the presiding officer. All appeals from rulings 
by the presiding officer upon motions, etc., as illustrated by 
section 202.54 of the rules of practice, are intended to be taken 
up in connection with review of the entire proceeding by the 
Secretary after the presiding officer has filed his report. 
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Since the appeal is before us, however, we shall decide it now. 
The complainant in each proceeding under the act alleges a vio- 
lation thereof by respondents by reason of respondents’ false 
and fraudulent representations with respect to respondents’ 
credit or financial standing made to each complainant pursuant to 
a plan or conspiracy to induce each complainant to sell livestock to 
respondents or some of them, that livestock was so sold by each 
complainant with drafts given in payment therefor and that 
such drafts were not honored. Complaints were filed by two of 
the complainants herein in the Superior Court of the State of 
California for the County of Kern on the same day that they 
filed written complaints with the Department and, with respect 
to the third complainant, 21 days before its written complaint 
was filed with the Department. The complaints in the State 
court involve the same transactions, that is, the same purchases 
of livestock, involved in the proceedings herein and set forth 
identical causes of action. Such complaints also name a bank as 
a party defendant in addition to the respondents herein and 
allege an additional cause of action of conversion in connection 
with the transactions involved herein. Under these circumstances, 
we cannot conclude that the presiding officer was in error in 
staying these proceedings pending the outcome of the actions 
in the State court. Cf., e.g., Brillhart v. Excess Insurance Com- 
pany of America, 316 U.S. 491 (1942) ; Edmonston v. Sisk, 156 
F2d 300, 303 (10th Cir. 1946); Utilities Insurance Company v 
Ledford, 255 F2d 123 (6th Cir. 1958). Cf. also, Lear Siegler, 
Ine. v. Adkins, 330 F2d 595 (9th Cir. 1964). 


Copies hereof shall be served upon the parties. 


(No. 9905) 


In re OTTO C. BRAUER, JR., d/b/a OTTO C. BRAUER’S SON. P&S 
Docket No. 3532. Decided June 22, 1965. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay when 
due the purchase price of livestock purchased in commerce. 


Mr. Donald E. Graham for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint filed on May 19, 
1965, by the Director, Packers and Stockyards Division, Con- 
sumer and Marketing Service, United States Department of Agri- 
culture. The Complaint charges that respondent violated certain 
provisions of the Act and the regulations issued thereunder. 


The respondent is a packer within the meaning of the Act. On 
June 10, 1965, respondent filed an answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations set forth in the Complaint, waives 
oral hearing and the Hearing Examiner’s report, and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent, Otto C. Brauer, Jr., is an individual doing 
business as Otto C. Brauer’s Son at Richmond Union Stock 
Yards, Hermitage Road, Richmond, Virginia. Respondent is 
now, and was at all times material herein, a packer within the 
meaning of the Act engaged in the business of buying livestock 
in commerce for purposes of slaughter. 


2. Respondent, in connection with his operations in commerce 
as a packer, on or about the dates and in the transactions set 
forth in paragraph II of the Complaint, purchased livestock at 
various posted stockyards subject to the provisions of the Act 
and failed to pay, when due, the purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
it is concluded that respondent has engaged in, and used, an 
unfair and deceptive practice and device in commerce in violation 
of section 202(a) of the Act (7 U.S.C. 192(a)), and section 
201.48(b) of the regulations (9 CFR 201.43(b)). Respondent 
has consented to the order set forth below and complainant has 
recommended that such order be issued. The order will be 
issued. 
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ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the purchase price of livestock purchased in commerce. 


This order shall become effective six days after service upon 
respondent and copies hereof shall be served upon the parties. 


(No. 9906) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided June 23, 1965. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including July 31, 1967. 


Mr. J. Robert Franks for Packers and Stockyards Division, Consumer 
and Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent 
is now operating under an order issued on June 11, 1963 (22 A.D. 
622), continuing in effect to and including July 31, 1965, an 
order issued on June 18, 1962 (21 A.D. 571), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


By a petition filed on June 14, 1965, the respondent requested 
that the current temporary schedule of rates and charges be 
extended for a period of two years. 


Prior to the issuance of the order of June 18, 1962, authorizing 
increases in the rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although inter- 
ested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges law- 
fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 
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The Packers and Stockyards Division, Consumer and Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of June 18, 1962, is continued in effect during the life of 
this order. 


This order shall become effective on August 1, 1965, and 
remain in effect to and including July 31, 1967, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9907) 


In re TED JENNINGS. P&S Docket No. 3529. Decided June 25, 
1965. 


Financial aid to market agency—Checks—False representation— 
Records—Suspension of registration—Consent 


Respondent is ordered to cease and desist from furnishing financial aid 
to cover shortages in market agency’s shippers’ proceeds account or 
otherwise financing market agency’s operations, accepting checks 
drawn illegally on a shippers’ proceeds account, representing incorrectly 
that checks issued by him are in payment of livestock and falsifying 
his records as a dealer, is ordered to keep records that fully disclose 
all transactions in his business as a dealer under the act and is 
suspended as a registrant for a period of 7 days. 


Mr. Jerome S. Ducrest for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., and Royhl, Benson & Beach, 
Huron, S. Dak., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on May 10, 1965, charges 
respondent with various violations of the Act. Respondent, in 
his answer, admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
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to the issuance of a specified order requiring respondent to cease 
and desist from the practices complained of in the Complaint and 
suspending his registration for a period of seven days. Com- 
plainant has recommended that the order agreed to by respondent 
be issued. 


FINDINGS OF FACT 


Respondent, during the period from March 4 through July 29, 
1964, was registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock for his own account in commerce. 
Respondent, during said period, was subject to the jurisdiction 
of the Secretary of Agriculture with respect to the matters 
covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provide as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent Order. 


At any time after the issuance of the moving paper and prior 
to the hearing in any proceeding the Secretary, in his dis- 
cretion, may allow the respondent to consent to an order. 
In so consenting, the respondent must submit, for filing in 
the record, a stipulation or statement in which he admits 
at least those facts necessary to the Secretary’s jurisdiction 
and agrees that an order may be entered against him. Upon 
a record composed of the complaint and the stipulation or 
agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hearing. 


The facts admitted by the respondent and set forth in the Findings 
of Fact are sufficient to subject him to the jurisdiction of the 
Secretary of Agriculture under the provisions of the above 
section. 


Inasmuch as respondent has agreed to a consent disposition 
of this case and complainant has recommended that an order 
be issued requiring respondent to cease and desist from the 
practices complained of as set forth in respondent’s answer 
and suspending respondent’s registration under the Act, the 
order agreed to will be issued. 
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ORDER 
Respondent Ted Jennings shall cease and desist from: 


(1) Issuing checks or otherwise furnishing funds to a regis- 
tered market agency as loans to cover shortages in the market 
agency’s custodial account for shippers’ proceeds or otherwise 
financing the livestock market operations of a market agency. 


(2) Accepting checks drawn on a market agency’s custodial 
account for shippers’ proceeds unless such checks are in payment 
of proceeds from the sale by such market agency of livestock 
consigned by respondent or other lawful marketing charges. 


(3) Incorrectly representing on checks drawn by him on his 
bank account that such checks are for payment of livestock. 


(4) Making incorrect documents or records a part of his 
accounts and records as a dealer. 


Respondent shall make and keep accounts, records and mem- 
oranda that fully and correctly disclose all transactions involved 
in his business as a dealer. 


Respondent is suspended as a registrant under the Act for a 
period of seven days. 


The order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 9908) 


In re MILLER LIVESTOCK AUCTION COMPANY. P&S Docket No. 
3503. Decided June 25, 1965. 


Market agency—Financial aid from dealers—Shippers’ proceeds— 

Shortages—Employment of dealers—Selling consigned livestock 

to employees—Accounts of sale—Suspension of registration— 
Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to maintain such account properly, 
accepting financial aid from persons subject to the act to cover 
shortages in such account or to finance operations otherwise, employing 
separately registered dealers, selling consigned livestock to employees 
and issuing incomplete accounts of sale, is ordered to establish a 
separate account for shippers’ proceeds and is suspended as a registrant 
for a period of 15 days. 
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Mr. Jerome S. Ducrest for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., and Royhl, Benson & 
Beach, Huron, S. Dak., for respondent. 


Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). The Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Consumer and Marketing Service, on April 9, 1965, charges 
respondent with various violations of the Act and the regulations. 
Said Complaint was amended, with leave of the Hearing Examiner, 
at a hearing in Huron, South Dakota, on June 9, 1965. In an 
amended answer read into the record before said Hearing Exam- 
iner at said hearing, respondent admits the jurisdictional allega- 
tions of the Complaint and further admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the re- 
maining allegations of the Complaint, waives further oral hear- 
ing and the report of the Hearing Examiner, and, for the purposes 
of this proceeding only, consents to the issuance of a specified 
order, with findings of fact and conclusions based upon the 
allegations contained in the Complaint, requiring respondent to 
cease and desist from the practices complained of in the Com- 
plaint, and suspending respondent’s registration for a period of 
15 days. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. The Miller Livestock Auction Company stockyard, Miller, 
South Dakota, hereinafter referred to as the stockyard, is now 
and was at all times mentioned herein a posted stockyard subject 
to the provisions of the Act. 


2. Respondent, a corporation organized and existing under 
the laws of the State of South Dakota, whose home office and 
business address is Miller, South Dakota, is now and was at 
all times mentioned herein registered with the Secretary of 
Agriculture to sell livestock on a commission basis at the stock- 
yard and as a dealer to buy and sell livestock for its own account 
in commerce. 
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3. Respondent, during the period from March 4 through August 
3, 1964, used funds received from the sale, at the stockyard, of 
livestock consigned to it for sale on a commission basis for pur- 
poses of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors, 
and failed to maintain properly its custodial account for shippers’ 
proceeds in The First National Bank, Miller, South Dakota, in 
that: 

(a) Respondent, as of June 29, 1964, had a shortage in 
shippers’ proceeds in the amount of $18,059.65. As of said 
date, respondent had outstanding checks drawn on its account 
in the amount of $19,929.44 and proceeds payable in the amount 
of $5,200.00, or a total of $25,129.44, and had, to offset said 
checks and proceeds payable, cash in the bank in the amount of 
$723.48, undeposited proceeds in the amount of $4,613.49, and 
current proceeds receivable in the amount of $1,732.32, or a total 
of only $7,069.79, resulting in said deficiency in shippers’ 
proceeds of $18,059.65. 

(b) Respondent, as of August 3, 1964, had a shortage in 
shippers’ proceeds in the amount of $13,888.63. As of said date, 
respondent had outstanding checks drawn on its account in the 
amount of $42,027.17 and had, to offset said checks, cash in bank 
in the amount of $22,155.99, and current proceeds receivable in 
the amount of $5,982.55, for a total of only $28,138.54, resulting 
in said deficiency in shippers’ proceeds of $13,888.63. 


(c) Respondent, on or about 17 specified dates, issued to Ted 
Jennings, a registered dealer, A. C. (Al) Schroeder, respondent’s 
office manager, and Central Processing Plant, hereinafter referred 
to as “Central”, a custom butchering establishment, 25 checks 
drawn on its custodial account totalling $306,800.00, none of 
which checks was issued for the payment of the proceeds from 
the sale by respondent of consigned livestock or the payment 
of legal charges against consignments of livestock to respondent, 
all being issued for respondent’s own purposes. 


(d) Respondent, on or about 21 specified dates, deposited in 
its custodial account 25 checks, totalling $280,200.00, which 
respondent received from Ted Jennings, A. C. (Al) Schroeder 
and Central, none of which checks was in payment for livestock 
purchased from or stockyard services rendered by respondent 
at the stockyard. 
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4. Respondent, during the period from March 4 through July 
29, 1964, pursuant to a financing arrangement, agreement, or 
understanding between K. E. Wermersen, the president, principal 
owner, and operator of respondent, and Ted Jennings, a registered 
dealer, and A. C. (Al) Schroeder, respondent’s office manager, 
regularly accepted checks from said Jennings, Schroeder and 
Central to cover shortages in its custodial account for shippers’ 
proceeds and repaid said sums of money received from Jennings, 
Schroeder, and Central with checks which in most instances 
were drawn on respondent’s custodial account for shippers’ 
proceeds. During said period respondent received and accepted 
20 checks drawn by Ted Jennings on his account in the Denver 
United States National Bank, Denver, Colorado, eight checks 
drawn by Al Schroeder on his account in The First National 
Bank, Miller, South Dakota, and four checks drawn by Central on 
its account in The First National Bank, totalling $392,300.00, and 
during said same period respondent issued to said Jennings, 
Schroeder, and Central the 25 checks drawn on its custodial 
account for shippers’ proceeds, totalling $306,800.00, referred to 
in subparagraph (c) of Finding of Fact 3 above, and seven 
checks drawn on its general account in The First National Bank, 
totalling $85,500.00. 


5. Respondent, at the stockyard, during the year 1964, while 
engaged in the business of selling livestock as a market agency, 
after having accepted delivery of consignments of livestock for 
sale on a commission basis, employed Woodrow W. (Woody) 
Gehring, Iroquois, South Dakota, a registered dealer, and uti- 
lized his services as auction ringman in connection with its 
auction ring sales operations. 


6. Respondent, at the stockyard, on or about six specified 
dates and in 21 specified transactions, and at divers other times 
during the months of May and July 1964, permitted Woodrow 
W. (Woody) Gehring, ringman and employee of respondent, to 
purchase livestock consigned to respondent for sale on a com- 
mission basis and, in connection with said purchases of consigned 
livestock by said employee, respondent, in accounting to the 
consignors for the sale of their livestock, failed to show said 
Woodrow W. (Woody) Gehring as the purchaser on the accounts 
of sale submitted to the consignors but instead merely showed 
various numeral designations, copies of which incomplete and 
incorrect accounts of sale were made a part of respondent’s 
accounts and records, 
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7. Respondent, at the stockyard, on or about seven specified 
dates and at divers other times during the period from May 1 
through July 31, 1964, in accounting to consignors for the sale 
of their livestock, issued accounts of sale to said consignors 
which failed to show the full, true and correct names of the 
purchasers of their livestock but instead merely showed various 
numeral designations as the purchasers, and made copies of such 
incomplete and incorrect accounts of sale a part of its accounts and 
records. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
7 hereof, it is concluded that respondent has violated sections 
304, 307, 312(a) and 401 of the Act and sections 201.40, 201.41, 
201.42, 201.43, 201.57 and 201.66 of the regulations. 


Inasmuch as respondent has consented that an order be 
issued requiring it to cease and desist from the practices com- 
plained of in the Complaint and suspending its registration for 
a period of 15 days, and complainant has recommended that 
such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Using funds received from the sale, in commerce, of 
livestock consigned to it for sale on a commission basis for 
purposes of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds 
to shippers ; 

(2) Failing to maintain properly its Custodial Account for 
Shippers’ proceeds; 

(3) Accepting checks or cash from persons subject to the 
Act to cover shortages in its custodial account or to otherwise 
finance its livestock market operations; 


(4) Employing persons separately registered with the Secre- 
tary of Agriculture as dealers or utilizing the services of such 
persons in the furnishing by respondent of market agency 
services ; 

(5) Selling consigned livestock to auctioneers, weighmasters, 
ringmen, or other employees performing duties of comparable 
responsibility in connection with the actual conduct of auction 
sales by respondent; and 
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(6) Issuing accounts of sale of livestock which do not show 
the true names of the purchasers of the livestock. 


Respondent shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis 
in a bank account separate from the general or private account 
in which respondent’s own funds are deposited and such proceeds 
account shall be designated “Custodial Account for Shippers’ 
Proceeds”, or by a similar identifying designation. Such account 
shall be drawn on only for the purpose for which shippers’ 
proceeds may properly be used as set forth in section 201.42 of 
the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 9909) 


Inre JIM TRIPLETT. P&S Docket No. 3298. Decided June 25, 1965. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued December 16, 1964, suspending 
respondent as a registrant under the Act until he fully complies 
with the bonding requirements of the Act and the regulations. 
Complainant has now recommended that a supplemental order be 
issued terminating the suspension of respondent as a registrant 
under the Act as respondent has fully complied with the bonding 
requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of December 16, 1964, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 
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(No. 9910) 


GERALD GAVIN v. DALLAS WHITE, et al. P&S Docket No. 3332. 
Decided June 28, 1965. 


Acceptance—Liability 


Having accepted delivery of lambs, respondents Beilfus and Lynch liable 
for purchase price. Complaint dismissed as to respondent Dallas White 
upon whom a draft was drawn for contract price. 

Mr. Clark G. Nichols, Scottsbluff, Nebr., for complainant. 

Mr. Blaine V. Glassman, Jr., Ogden, Utah, for respondent Dallas White. 
Respondents Beilfus and Lynch pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 19, 1960, 
complainant seeks reparation in the sum of $46,514.03, the 
alleged sale price for 1988 lambs. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondents. A 
copy of the investigative report was also served upon complainant. 


Respondents Beilfus and Lynch filed an answer denying liability 
to complainant. Said respondents allege that “complainant dealt 
only with the defendant, Dallas White, and looked to him for 
payment for any livestock sold to the said Dallas White.” Included 
in the answer was a request for oral hearing. Respondent White 
filed an answer alleging inter alia: 


Defendant denies any partnership agreement and/or profit 
sharing agreement with John E. Beilfus, Thomas J. Lynch 
or Gerald Gavin in the transactions involved in the Com- 
plaint . .. that the only agreement existing in these trans- 
actions involving this defendant was an oral understanding 
between John Beilfus, Gerald Gavin and this defendant 
that payment for sheep purchased by Gavin for Beilfus 
would de cleared by Gavin drawing drafts against this de- 
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fendant and that this defendant would add to the amount of 
said drafts as his consideration for clearing the same, the 
32. sum of ten cents ($0.10) per hundredweight on lambs in- 
volved and that this defendant in turn would draw drafts 
covering the total of said amounts against C. E. Nixon & 
Company and that C. E. Nixon & Company, by virtue of an 
able agreement with Beilfus, would clear and honor this de- 
hite fendant’s drafts so drawn against it; that prior to receiving 
the drafts of Gavin set forth in the Complaint in the amount 
of Forty-Six Thousand Five Hundred Fourteen and 03/100 
hite. dollars ($46,514.03) this defendant had presented drafts 
pursuant to the aforesaid agreement of C. E. Nixon & 
Company for payment, and the said drafts had been pro- 
tested and payment refused and this defendant thereupon 
did, upon receipt of Gavin’s drafts, protest the same and 
refuse payment thereon. 


Defendant further explains that authority was not given 


ock- by him either to Gerald Gavin or John E. Beilfus for lambs 
fter purchased under this agreement to be shipped in the name of 
— Dallas White or to be diverted to Dallas White at any place 
enroute to final destination, and defendant further denies 
having released or diverted or granted authority to any one 
ared else to release or divert or to ship any such livestock pur- 
and chased by Gavin under this agreement. It is this defendant’s 
rules understanding further that Gavin was purchasing said 
-_* sheep upon order of Beilfus who was representing Midwest 
nant. Sheep Company which company was clearing through or 
being financed by C. E. Nixon & Company. 
ome Respondent White, also, requested an oral hearing. 
1 for Respondent C. E. Nixon Company filed an answer containing 
uded a motion to dismiss and a request for oral hearing. In support 
Vhite of the motion it is alleged inter alia that: 
fit ... It appears from said complaint .. . that the complainant 
on did business solely with defendant Dallas White of Ogden, 
i Utah, and that the complainant looked solely to Dallas White 
an for payment of the live stock alleged to have been sold by 
ng him to Dallas White. 
ant Thereafter, pursuant to a stipulation by complainant and 
fus respondent C. E. Nixon Company, the complaint was dismissed 


de- insofar as it related to said respondent, 
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A request was filed by complainant: 


. . . that the shortened procedure provided for in Section 
202.17, Title 9, Chapter II, Part 202, Code of Federal Regula- 
tions of the Rules of Practice governing proceedings under 
the Packers and Stockyards Act be used in this proceeding, 
and we further request that the Examiner assigned to this 
proceeding make a request of the respondents for their con- 
sent to the shortened procedure . 


A notice was issued that an oral hearing would be held on 
December 18, 1964, at Omaha, Nebraska. The presiding officer 
wrote to complainant suggesting that respondents be contacted 
by him in connection with the proposal that the proceeding be 
handled under the shortened procedure. Complainant was advised 
that if respondents withdrew their requests for oral hearing, 
the scheduled hearing would be cancelled. On December 2, 1964, 
respondent White agreed “to the use of the shortened procedure 
herein as provided by Chapter II, Part 202.” 


Respondent Beilfus by letter dated December 13, 1964, and 
respondent Lynch during the course of a telephone conversation 
on December 16, 1964, advised the presiding officer that no 
appearance would be entered by said respondent at the scheduled 
hearing. Thereupon, the hearing was cancelled. Notice was 
given that the proceeding would be handled under the shortened 
procedure. Pursuant to the rules, complainant filed an opening 
statement of facts; respondents Beilfus and White filed answer- 
ing statements; complainant filed a statement in reply; and 
propsed findings of fact, conclusions of law and orders were 
filed by complainant and respondent White. 


FINDINGS OF FACT 


1. Complainant, Gerald Gavin, Mitchell, Nebraska, is an indi- 
vidual who at all times material herein was registered under 
the Act with the Secretary of Agriculture as a dealer. 


2. Respondent Dallas White, 2870 Maryland Drive, Ogden, 
Utah, is an individual who at all times materia] herein was re- 
gistered under the Act with the Secretary of Agriculture as a 
dealer. 


3. Respondent John E. Beilfus, 15736 S. LeClaire Ave., Oak 
Forest, Illinois, and respondent Thomas J. Lynch, 5432 S. Rich- 


mond, Chicago, Illinois, at all times material] herein, were partners | 
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doing business as Midwest Sheep Company, and were registered 
under the Act with the Secretary of Agriculture as a market 
agency and dealer. 


4. During the period from about March 7, 1960 through April 4, 
1960, complainant sold a number of lambs to Midwest Sheep 
Company for a total price of $46,514.03. Except for 416 of the 
animals, the lambs were shipped by railroad from Nebraska to 
Illinois, The 416 lambs were shipped by railroad from Wyoming 
to Illinois. In accordance with respondent Beilfus’ instructions, 
the animals were consigned to respondent White, with the 
exception of 212 head shipped on or about April 4, 1960, which 
were consigned to respondent Lynch. Pursuant to the agreement 
of the parties, complainant drew drafts on respondent White 
in amounts based on the purchase price of the sheep in question; 
but said respondent refused to accept such drafts. Respondent 
White had made an agreement to pay for lambs purchased by 
Midwest Sheep Company from complainant. In consideration 
for this service, respondent White was to receive ten cents per 
hundredweight. Said respondent was to collect such sum and 
was to be reimbursed for any drafts paid to complainant by 
drawing drafts on C. E. Nixon Company, the clearor of Midwest 
Sheep Company. 


5. In connection with the sale of the lambs mentioned in 
finding of fact number 4, complainant has been paid the sum of 
$5,000. 


6. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


A request was made by respondents Beilfus and Lynch that the 
investigative report not be considered as evidence in this pro- 
ceeding. Under the rules of practice, the information in the 
report is deemed to be evidence where the parties are given an 
opportunity to submit evidence in rebuttal (9 CFR 202.40). 
Such opportunity was afforded to the parties in this proceeding. 
Under the circumstances, the information in the report may 
properly be regarded as evidence in the proceeding. 


A failure to pay the full purchase price for livestock purchased 
in commerce constitutes an unjust practice in violation of the 
Act on the basis of which reparation may be awarded. Villines v. 
Moberg, 24 A.D. 64 (1965) ; Miles Land & Livestock Co. v. Rouse, 
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23 A.D. 645 (1964) ; Pyle v.Farris and Wertheimer, 22 A.D. 471 
(1963). The evidence establishes that complainant has not been 
paid the full purchase price for sheep purchased in commerce 
from him by the Midwest Sheep Company in March and April, 
1960. Accordingly, respondents Beilfus and Lynch should be 
ordered to pay reparation to complainant in the amount of the 
unpaid balance of the purchase price, $41,514.03. 


It appears that the Midwest Sheep Company took delivery of 
the lambs upon their arrival in Illinois. The evidence fails to 
establish a violation of the Act by respondent White on the 
basis of which he might be held liable to the complainant in 
this proceeding. Accordingly, the complaint will be dismissed 
as to said respondent. 


ORDER 


Within 30 days from the date of this order, respondents John 
E. Beilfus and Thomas J. Lynch, partners doing business as 
Midwest Sheep Company, shall jointly and severally pay to 
complainant the sum of $41,514.03 with interest thereon at the 
rate of 5% per annum from May 1, 1960, until paid. The com- 
plaint is hereby dismissed as to respondent Dallas White. 


Copies hereof shall be served upon the parties. 


(No. 9911) 


HARRY HEATH &SON v. GERALD GAVIN AND DALLAS WHITE. P&S 
Docket No. 2495. Decided June 28, 1965. 


Consignee—Payment—Dismissal 


Complaint dismissed against respondent-buyer upon motion of complainant, 
and as record does not afford a basis for finding that respondent- 
consignee who paid buyer is liable to complainant, complaint dismissed 
with prejudice. 


Gordon, Lefferdink and Legg, Lamar, Colo., for complainant. 
Atkins and Ferguson, Scottsbluff, Nebr., for respondent Gerald Gavin. 
Mr. Blaine V. Glassman, Jr., Ogden, Utah, for respondent Dallas White. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C.181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 25, 1960, com- 
plainant seeks reparation in the sum of $35,339.87 alleging 
that respondents failed to pay complainant for some sheep sold 
to respondent Gavin by the complainant partnership. It is further 
alleged that pursuant to said respondent’s instructions the sheep 
were shipped from Deerfield, Kansas, to Chicago, Illinois, con- 
signed to respondent White; that thereafter complainant was 
advised by Gavin that he would be unable to pay for the lambs 
because respondent White had refused to pay drafts drawn by 
Gavin; and that until then complainant did not know that 
Dallas White “was involved” in the payment of the shipment. 


Copies of the complaint and the investigative report, pre- 
pared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ents, respectively, on June 13, 1960. A copy of the investigative 
report was served upon complainant on the same date. 


Respondent Gavin requested an oral hearing and filed an 
answer alleging, inter alia: 


1. On or about the 24th day of March, 1960 when Mr. Heath 
called the Defendant [Gavin] over long distance relative 
to the 1174 head of lambs, Mr. Jack Beilfus was in the office 
of the Defendant at Mitchell, Nebraska, and Mrs. Vera 
Scott, Defendant’s Secretary-Bookkeeper, was on an extension 
telephone. After Heath had described the lambs and priced 
them and while the parties were still connected on the 
telephone, Defendant asked Mr. Jack Beilfus whether or not 
he wanted to buy them and he said “Yes”, and told the 
Defendant to have them shipped to the Clearing Yards in 
Illinois and billed to Dallas White. These instructions the 
Defendant related to Mr. Heath and told him that the De- 
fendant would mail his check, which the Defendant had 
generally done in the past as Defendant had had many 
business transactions with him, but Mr. Heath told the 
Defendant that he could get credit at his Bank immediately 
by drawing a draft on Defendant and as a result the check 
was not mailed. Defendant received from Mr. Heath the 
head, count and weight on March 28th, 1960, in fact, the 
head, count and weight was given to Mrs. Scott over the 
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telephone. On the same date Defendant’s bank, The First 
National Bank, Mitchell, Nebraska, credited his account 
with $26,571.14 as a result of Defendant’s draft on Dallas 
White through the Commercial Bank at Ogden, Utah, 
which covered the Heath sheep, plus Defendant‘s handling 
charge. If Mr. Heath had drawn on Defendant as he told 
the Defendant and his Secretary he would, his draft on De- 
fendant would have cleared at Defendant’s bank because it 
was not until April 11th, 1960, that Defendant’s bank charged 
against his account a sum in excess of $37,000.00. 


Respondent White filed an answer waiving oral hearing and 
denying liability to complainant alleging that he paid a draft 
payable to Gerald Gavin in the amount of $26,571.15, on April 1, 
1960. 


Thereafter, an oral hearing was requested by complainant. On 
November 5, 1964, a notice was issued that an oral hearing would 
be held on December 15, 1964, at Gering, Nebraska. On November 
12, 1964, complainant requested that “the shortened procedure 
be used herein as provided by Chapter II Part 202 Rules of 
Practice Governing Proceedings Under the Packers and Stock- 
yards Act Sec. 202.17.” Similar requests were filed by respond- 
ents, The hearing was cancelled; and the parties were notified 
that the proceeding would be handled under the shortened pro- 
cedure provided for in sections 202.17 and 202.53 of the rules 
of practice. Pursuant to the rules, an opening statement was 
filed by complainant on December 21, 1964. Respondent White 
filed an answering statement on January 25, 1965. Thereafter 
on April 19, 1965, complainant moved to “dismiss the above 
entitled matter with prejudice as to the defendant Gerald 
Gavin.” On April 19, 1965, respondent White filed proposed find- 
ings of fact, conclusions of law and order. 


FINDINGS OF FACT 


1. Messrs, Dwight L. Heath and Ralph Turpin are partners 
doing business as Harry Heath & Son, Turpin-Heath Building, 
Lamar, Colorado, complainant herein. 


2. Respondent Gerald Gavin, Mitchell, Nebraska, is an indi- 
vidual who at all times material herein was registered under 
the Act with the Secretary of Agriculture as a dealer. 
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3. Respondent Dallas White, 2870 Maryland Drive, Ogden, 
Utah, is an individual who at all times material herein was 
registered under the Act with the Secretary of Agriculture as 
a dealer. 


4. On March 23, 1960, complainant sold to respondent Gavin 
1,174 lambs for $21.25 per hundredweight. In accordance with 
said respondent’s instructions, the sheep were shipped from 
Deerfield, Kansas to Clearing, Illinois consigned to respondent 
White. A draft payable to respondent Gavin, through the Dallas 
White Livestock Co., Commercial Security Bank, Ogden, Utah, 
for 1,174 lambs at $21.35 per hundredweight was paid on April 
1, 1960. A bonding company paid complainant $5,000 in con- 
nection with this transaction. 


5. The complaint was filed within 90 days of the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


Some lambs were sold by complainant to respondent Gavin. 
In accordance with said respondent’s instructions, the lambs 
were shipped by complainant from Kansas to Illinois consigned 
to respondent White. Respondent White paid respondent Gavin 
$26,571.14 for the lambs; but complainant has not received pay- 
ment of a balance of $21,446.69 of the purchase price of the 
lambs. Complainant moved to dismiss the complaint as to 
respondent Gavin and the record does not afford a basis for a 
finding that respondent White is liable to complainant for the 
unpaid balance of the purchase price. Accordingly, the complaint 
will be dismissed. 


ORDER 


The complaint is hereby dismissed with prejudice. Copies 
hereof shall be served upon the parties. 
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(No. 9912) 


ERNEST TEMPEL, JR. AND A. FLOYD FEATHERSTON, d/b/a TEMPEL 
& FEATHERSTON v. MRS. JESSIE NIXON, d/b/a C. E. NIXON 
CoMPANY, et al. P&S Docket No. 2500. Decided June 28, 1965. 


Damages—Awarded to extent court judgment satisfied 


Reparation awarded complainants against respondent Beilfus and Lynch 
for failure to pay for livestock purchased. As court proceedings were 
instituted involving same parties and transactions, the reparation 
awarded herein should be considered paid to whatever extent a court 
judgment in favor of complainants has been satisfied. 


Complainants and respondents Beilfus and Lynch pro se. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 5, 1960, 
complainants seek reparation in the sum of $101,666.61 alleging 
inter alia that, in March and April of 1960. they sold sheep to 
the Midwest Sheep Company; and, in accordance with said 
respondent’s instructions, complainants drew drafts on respond- 
ent Nixon in amounts based on the purchase price of the sheep; 
that the drafts were not honored and complainants were not 
paid for the animals. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondents. A 
copy of the investigative report was also served upon complainants. 


Respondents John E. Beilfus and Thomas J. Lynch, d/b/a 
Midwest Sheep Company, filed an answer denying liability to 
complainants and requested an oral hearing. 


Respondent Chicago Producers Livestock Commission Associa- 
tion filed an answer alleging inter alia: 


. . . that on or about April 13, 1960 it received five truck 
loads of lambs from the Clearing Feed Yards totaling 
approximately 726 head; that the truck consignment slips 
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all bore the name of the Midwest Sheep Company as owner 
of such animals; that 723 head were sold, 3 having died, for 
a total of $14,833.00. The expense of such sales total $538.30 
without any allowance for truckage charges; that the net 
proceeds of the sale of such lambs, $14,294.70, is now being 
retained by the Defendant [Chicago Producers Livestock 
Commission Association]. 


5. That the Defendant has no knowledge as to whether any 
of the sheep acquired by the Complainants and shipped as 
mentioned in their Complaint were included in the 726 head 
sold by it as aforementioned... . 


Respondent Mrs. Jessie Nixon, d/b/a C. E. Nixon Company 
filed a motion to dismiss and an answer. In the answer respond- 
ent Nixon denies liability to complainants. 


On July 19, 1963, pursuant to a stipulation executed by com- 
plainants and respondents Nixon and Chicago Producers Live- 
stock Commission Association, the complaint was dismissed insofar 
as it related to said respondents. 


On November 5, 1964, a notice was issued that an oral 
hearing would be held on December 17, 1964, in Omaha, 
Nebraska. Thereafter, the parties advised the presiding officer 
that none of them would enter an appearance at the scheduled 
hearing. Thereupon, the presiding officer determined that no 
oral hearing should be held and the parties were notified that 
the hearing had been cancelled. The parties were further notified 
that the proceeding would be handled under the shortened pro- 
cedure provided for in sections 202.17 and 202.53 of the rules 
of practice (9 CFR 202.17, 202.53). The proceeding was there- 
after handled in accordance with said sections of the rules of 
practice. 


FINDINGS OF FACT 


1. Complainants, Floyd Featherston and Ernest Tempel, Jr., 
were at all times material herein partners doing business as 
Featherston & Tempel and as Tempel & Featherston, Wiley, 
Colorado. 


2. Respondent John E. Beilfus, 15736 S. Le Claire Ave., Oak 
Forest, Illinois, and respondent Thomas J. Lynch, 5432 S. 
Richmond, Chicago, Illinois, at all times material herein, were 
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partners doing business as Midwest Sheep Company, and were 
registered under the Act with the Secretary of Agriculture as 
a market agency and dealer. 


8. In March and April of 1960, respondents Beilfus and Lynch 
failed to pay complainants for 3,418 sheep purchased by the 
former from the latter. The agreed purchase price was $81,896.07. 
In accordance with said respondents’ instruction, complainants 
drew drafts on C. E. Nixon Company (respondents’ clearor) in 
amounts based on the purchase price of the 3,418 sheep. C. E. 
Nixon Company refused to accept the drafts drawn by com- 
plainants in connection with the sale of the 3,418 sheep. The 
sheep purchased were shipped to Illinois consigned to respondents 
Beilfus and Lynch, as follows: 


Number of 
Sheep Sheep Shipped ATSF Ry. 
Purchased Price on or about Shipped from Car. No. 


247 $5,540.93 March 25, 1960 Lamar, Colorado 23068 


1144 28,499.05 March 25, 1960 Lamar, Colorado 67959 
67606 
67896 
69048 
69066 


297 7,480.45 March 31, 1960 Lamar, Colorado 68796 
69176 


1730 40,375.64 April 8, 1960 Lamar, Colorado 67602 
68635 


68853 
69190 
69261 


Los Animas, 

Colorado 67751 
68783 
68800 
68940 


4. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondents Lynch and Beilfus allege in their answer that 
the investigative report should not be considered as evidence 
in this proceeding. Under the rules of practice, the information 
in the report is deemed to be evidence if the parties are given 
an opportunity to submit evidence in rebuttal (9 CFR 202.40). 
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While such an opportunity was afforded to said respondents, no 
evidence whatsoever was offered by them. Under the circum- 
stances, the information in the report may properly be regarded 
as evidence in the proceeding. 


A failure to pay for livestock purchased in commerce con- 
stitutes an unjust practice in violation of the Act on the basis 
of which reparation may be awarded. Villines v. Moberg, 24 A.D. 
64 (1965); Miles Land & Livestock Co. v. Rouse, 23 A.D. 645 
(1964) ; Pyle v. Farris and Wertheimer, 22 A.D. 471 (1963). 
The evidence establishes that respondents Lynch and Beilfus 
failed to pay complainants for 3,418 sheep purchased in commerce 
from the latter by the former in March and April, 1960. Accord- 
ingly, said respondents should be ordered to pay reparation to 
complainants in the amount of the purchase price of the 3,418 
sheep. Attorney’s fees are not considered as consequential 
damages in reparation proceedings under the Act. Moreover, 
there is no basis in the record for an award with respect to the 
other damages claimed in the complaint. Therefore, no repara- 
tion will be awarded in connection with the attorney’s fees and 
the other damages claimed by complainants. 


While we are aware that there were court proceedings involving 
the parties in this proceeding and relating to the same trans- 
actions, there is no evidence as to whether complainants have 
received payment of the monies claimed herein. The reparation 
awarded below should be considered paid to whatever extent a 
court judgment in favor of complaints in connection with 
these transactions has been satisfied. 


ORDER 


Within 30 days from the date of this order, respondents 
John E. Beilfus and Thomas J. Lynch, partners doing business 
as Midwest Sheep Company, shall jointly and severally pay to 
complainants the sum of $81,896.07 with interest thereon at the 
rate of 5% per annum from May 1, 1960, until paid. 


Copies hereof shall be served upon the parties. 





$44. PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 844 


(No. 9913) 


In re ERNEST L. SILVA AND LAVERNE SILVA, d/b/a RIVERBANK 
LIVESTOCK AUCTION. P&S Docket No. 3511. Decided June 29, 
1965. 


Market agency—Shippers’ proceeds—Checks—Records—Cease and 
desist—Consent 


Respondents are ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes and issuing insufficient funds consignment 
proceeds checks, are ordered to establish a separate bank account for 
shippers’ proceeds and to keep records that fully disclose all trans- 
actions in their business under the act. 


Mr. Garrett N. Wyss for complainant. Lacoste & Keller, Modesto, Calif., 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on April 21, 1965, by the Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondents with 
violations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


On June 11, 1965, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and consent 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. 


Complainant has filed a recommendation in which it is stated 
that a recent investigation by the Packers and Stockyards Division 
of respondents’ operations as a market agency subject to the 
Act disclosed that: (1) all insufficient funds checks had been 
paid; (2) the shortage in shippers’ proceeds had been eliminated; 
(3) the custodial account was being properly maintained; and 
(4) steps had been taken to insure that proper books and records 
will be prepared and maintained. It is further stated that since 
it appears that respondents are now operating in compliance 
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with the Act and that suspension of respondents as registrants 
is not necessary to effectuate the purposes of the Act, complainant 
recommends that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. Respondents Ernest L. Silva and LaVerne Silva, partners 
d/b/a Riverbank Livestock Auction, Riverbank, California, are 
now and were at all times material herein engaged in the business 
of selling livestock on a commission basis at the Riverbank 
Livestock Auction stockyard, Riverbank, California, hereinafter 
called the stockyards, a posted stockyard subject to the provisions 
of the Act, and are now and were at all times material herein 
registered with the Secretary of Agriculture as a market agency. 


2. Respondents, during the months of December, 1964 and 
January, 1965, used funds received as proceeds from the sale 
of livestock consigned to them for sale at the stockyards on a 
commission basis for purposes of their own and purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of December 31, 1964, respondents had outstanding 
checks issued to consignors of livestock in the amount of 
$11,948.27, and had with which to offset such outstanding checks, 
deposits in transit of $626.30, plus current proceeds receivable 
of $3,655.19, less a bank overdraft of $3,308.56, resulting in a 
deficit of $10,975.34 in funds available to pay shippers’ proceeds; 


(b) As of January 31, 1965, respondents had outstanding 
checks issued to consignors of livestock in the amount of 
$56,498.24, and had with which to offset such outstanding 
checks, a bank balance of $1,671.29, deposits in transit of 
$36,238.95, plus current proceeds receivable of $6,019.10, re- 
sulting in a deficit of $12,568.90 in funds available to pay 
shippers’ proceeds. 


3. Respondents, on or about the dates and in the transactions 
set forth below, issued checks to consignors of livestock in 
purported payment of the net proceeds due such consignors 
from the sale of their livestock by respondents on a commission 
basis at the stockyard, which checks were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
in respondents’ custodial account. 
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Date Consignor to Amount 
1964 Whom Issued of Check 
December 12 Leo DeGraph $1,064.10 
12 F. Rampoldi 817.35 
12 Gus Albertson 2,229.57 
19 Tony Cardoza 173.06 
26 Jack Watson 2,300.96 
26 Louis Dennis, Jr. 1,309.27 

1965 
January 2 J. McNeil 229.07 
2 A. C. Hof 262.16 
9 Joe Nunes, Jr. 150.43 
9 C. J. Jones 255.53 


4. Respondents, during 1964, failed to keep accounts, records, 
and memoranda which fully and correctly disclosed all trans- 
actions involved in their business as a market agency under 
the Act, in that respondents failed to keep: (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) a cash receipts and disbursements journal, 
(c) periodic bank account reconciliations, (d) a schedule of 
accounts receivable, and (e) a record of the number of livestock 
bought, sold or otherwise disposed of each business day and the 
prices paid or received therefor. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have violated section 307 and 312(a) of the Act, 
supra. 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221) 
and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from (1) using funds re- 
ceived as proceeds from the sale of livestock handled on a com- 
mission basis for purposes of their own and purposes other 
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than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers; and (2) issuing checks to consignors 
in payment for livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks. 


Respondents shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “custodial account for shippers’ proceeds,” 
or by some similar designation, and shall maintain such account 
in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall keep and maintain such accounts, records, 
and memoranda as will fully and correctly disclose all trans- 
actions involved in their business as a market agency under the 
Act, including (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, (b) a cash receipts 
and disbursements journal, (c) periodic bank account recon- 
ciliations, (d) a schedule of accounts receivable, and (e) a 
record of the number of livestock bought, sold, or otherwise 
disposed of each business day and the prices paid or received 
therefor. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 9914) 


DON STIRLING v. BYRON C. HAYES AND HUMBOLDT LIVESTOCK 
COMMISSION Co., INc. P&S Docket No. 3381. Decided June 29, 
1965. 


Agency—Joint venture—Failure to prove—Accounting—Dismissal 


Where complainant failed to prove that respondents acted as his principals 
or partners, and where accounts of sale treated the transactions as 
consignments from complainant, complaint dismissed as respondents 
fully accounted to complainant except as to 3 animals whose value 
complainant has not established. 


Mr. Mark McCormick, Fort Dodge, Iowa, for complainant. 
Mr. Harlyn A. Stoebe, Homboldt, Iowa, for respondents. 
Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C.181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on March 6, 1964, 
complainant seeks reparation alleging that for a period of 
approximately two months, beginning around the first of 
October of 1963, he purchased cattle and shipped the animals 
to respondents; that no understanding had been reached as to 
whether complainant was acting as agent for respondents or 
as a partner; but that complainant was not “buying these cattle 
to speculate” for his separate account; that on November 23, 
1963, complainant bought 52 calves and drew a draft on the 
Humboldt Livestock Commission Co., Inc., in the amount of the 
purchase price of the animals; that payment of the draft was 
refused ; that respondents sent complainant a check for $2,123.31 
and kept $3,346.69 from the proceeds of the sale of this load 
of calves “to cover the losses on all the cattle’ sent by complainant 
to respondents. It is further alleged that complainant lost a 
total of $4,452.73, in connection with the livestock shipments 
to respondents, which respondents “should pay, or at least 
they should pay me [complainant] half of what I am out, and 
that would be a total of $2,226.36 plus interest at 7% since 
December 13, 1963.” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondents, 
respectively. A copy of the investigative report was also served 
upon complainant. 


Respondents requested an oral hearing and filed a joint answer 
denying liability to complainant. It is alleged in the answer 
that, in connection with the transactions involved, complainant 
elected to act as a dealer trading for his separate account; 
that “all profits were credited to him, all losses debited to him 
and [a complete] accounting made to him.” 


An oral hearing was held on January 27, 1965, in Dakota 
City, Iowa. George R. Springborg, of the Office of the General 
Counsel of this Department, served as presiding officer. Com- 
plainant was represented by Mark McCormick, Attorney at Law, 
Fort Dodge, Iowa. Respondents were represented by Harlyn A. 
Stoebe, Attorney at Law, Humboldt, Iowa. Three witnesses 
testified at the hearing. 
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FINDINGS OF FACT 


1. Complainant, Donald F. Stirling, Box 305, Shelby, Montana, 
is an individual who at all times material herein was registered 
under the Act with the Secretary of Agriculture as a market 
agency and dealer. 


2. Respondent Humboldt Livestock Commission Co., Inc., 
Humboldt, Iowa, is a corporation which at all times material 
herein was registered under the Act with the Secretary of 
Agriculture as a market agency and dealer. 


3. Respondent Byron C. Hayes, 12th Ave. North, Humboldt, 
Iowa, is an individual who at all times material herein was 
general manager of the Humboldt Livestock Commission Co., Inc. 


4, On or about September 4, 1963, complainant and respondent 
Byron C. Hayes had a meeting regarding the purchase of 
cattle in Montana by the former for resale by the respondent 
commission company at the Humboldt Livestock Auction, Inc. 
stockyard, Humboldt, Iowa, a posted stockyard subject to the 
provisions of the Act. Complainant was offered the alternative 
of buying the cattle as agent for the respondent commission 
company or of buying the cattle as a “partner” thereof. In 
either case complainant was to receive a commission of $1.00 
per head. If he chose to transact business as a “partner” of the 
commission company, he would also share in the profits or losses. 
No understanding was reached with respect to any arrangement. 


5. On or about October 1, 1963, complainant purchased 95 
head of cattle in Great Falls, Montana, for $11,106.04. The 
purchase price was paid by complainant and the cattle were 
shipped to Humboldt, Iowa. Complainant drew a draft payable 
to himself in the amount of $10,000. The draft was accepted 
by the commission company and honored by the bank upon which 
it was drawn. The cattle were sold by the commission company 
and an account of sale was sent to complainant showing that 
the net proceeds of sale ($11,235.23) exceeded the purchase 
price by $129.19, which sum was designated as “profit.” The 
sum of $1,106.04 ($11,106.04 less $10,000) was designated as 
“balance cost to apply as margin money.” 


6. During the period from about October 12, 1963, through 
November 20, 1963, complainant purchased a total of 986 head 
of cattle in Montana and shipped the animals to the commission 
company. Most of the cattle were purchased by complainant 
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at auction markets. Generally, the auction markets advanced 
a “commission” of $1.00 per head to complainant; and, in pay- 
ment for the purchase price of the cattle and the advancements, 
complainant issued drafts drawn on the bank account of the 
commission company which he delivered to the auction markets. 
The drafts were honored. With respect to each cattle purchase, 
copies of the draft and the invoice issued by the seller were 
mailed by complainant to the commission company. The latter 
sold the cattle and mailed accounts of sale to complainant. Each 
of the accounts of sale would show a profit or a loss based on 
the difference between the amount of the draft and the net 
proceeds of sale. 


7. On or about November 22, 1963, in Montana, complainant 
purchased 52 head of cattle for $5,470. A draft in the amount 
of the purchase price was drawn by complainant. The commission 
company did not accept the draft, and complainant issued a 
personal check in payment for the cattle. The check was dated 
December 13, 1963. 


8. During the period from October 1 through November 22, 
1963, a total of 1133 head of cattle were purchased by complainant 
and shipped to the commission company. The accounts of sale 
issued by said respondent reflect the sale of 1130 head by it. 
Four head are shown to have died; one animal is unaccounted 
for; and two animals of unexplained origin are shown on the 
accounts of sale as having been sold for complainant’s account. 


9. By a check dated December 6, 1963, the commission company 
remitted $2,123.31 to complainant. Such sum was determined on 
the basis of the difference between the total amount of the 
drafts paid by the commission company and the net proceeds of 
the sale of 1130 head, including the 52 head purchased by com- 
plainant on November 22, 1963. 


10. The complaint was filed within 90 days of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


The complainant in a reparation proceeding under the Act 
has the burden of establishing his claim. Scates v. Evansville 
Producers Commission Association, 22 A.D. 264 (1963). While 
complainant seeks to hold respondents liable as his “partners” 
or as his principals in connection with the livestock transactions 


ed 
y- 
ts, 
he 
ts. 


re 
er 
ch 
on. 
et 


nt 
nt 
on 


ed 


2. 
nt 
ile 
it. 
ed 
he 


ct 
lle 
ile 


ns 


STIRLING v. HAYES et al. 851 
Cite as 24 A.D. 847 


involved, he admits that all of the transactions (excepting the 
first shipment) were consummated without “an understanding” 
that complainant and the respondent commission company were 
acting as “partners” or that the latter was complainant’s principal. 
Complainant also concedes that he was aware that in respect 
to these transactions, respondent Hayes was acting solely as 
a representative of the commission company. Respondents con- 
tend that complainant was trading for his separate account; 
and the accounts of sale issued by the commission company 
treated the livestock in question as consignments to said respond- 
ent for sale by it on a commission basis for the account of com- 
plainant. While the commission company did honor some of 
complainant’s drafts, the only presumption arising in this con- 
nection is that complainant had credit with the commission 
company at the time the drafts were presented. Brown v. 
Schmitz, 237 Iowa 418, 22 N.W.2d 340 (1946) ;Hughes v. Cuth- 
bert, 22 A.D. 42 (1963). Under the circumstnces, it must be 
concluded that neither respondent may be held liable to com- 
plainant as the latter’s principal or “partner.” 


One of the animals consigned by complainant to the commission 
company was not accounted for by it and two head died while 
in the possession of the latter due to unexplained circumstances. 
However there is no evidence as to the value of such three animals. 
Cf. Bishop v. Woodward Livestock Commission Company, 22 A.D. 
255 (1963) ; Gaebler v. Marshall Livestock Commission Company, 
23 A.D. 65 (1964). The commission company filed claims with 
the railroad with respect to the death in transit of the other two 
animals which died; but said respondent has not as yet received 
any payment from the railroad. Respondents have otherwise 
fully accounted to complainant for the cattle involved. On the 
basis of all of the foregoing, it is concluded that the complaint 
must be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 
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(No. 9915) 


In re A. A. TATE, d/b/a A. A. TATE and d/b/a BRECKENRIDGE 
LIVESTOCK EXCHANGE. P&S Docket No. 3514. Decided June 30, 
1965. 


Market agency—Shippers’ proceeds—Accounts of sale—Cease and 
desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes and issuing incomplete accounts of sale 
and is ordered to establish a separate bank account for shippers’ 
proceeds. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on April 16, 1965, by the Director, Packers 
and Stockyards Division, Consumer and Marketing Service, 
United States Department of Agriculture, charging respondent 
with violations of the Act and the regulations thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations . 

Respondent filed an answer on May 17, 1965. On June 1, 1965, 
respondent filed a second answer, in which he admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this 
proceeding only, based on all allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual residing at 1301 West Wheeler, 
Breckenridge, Texas, is now and was at all times material herein 
engaged in the business of a dealer and of a market agency, 
buying and selling in commerce livestock on his own account and 
buying in commerce livestock on a commission basis, and selling 
in commerce livestock on a commission basis as Breckenridge 
Livestock Exchange, and is now and was at all times material 
herein so registered with the Secretary of Agriculture. 
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2. Respondent, during the months of August and September 
1964, used funds received as proceeds from the sale of livestock 
consigned to him for sale at the Breckenridge Livestock Exchange 
stockyard, Breckenridge, Texas, a posted stockyard subject to 
the provisions of the Act, for purposes of his own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of August 28, 1964, respondent had oustanding 
checks issued to consignors of livestock in the amount of 
$58,210.92, and had with which to offset such outstanding 
checks, a bank balance of $4,992.17, deposits in transit of 
$35,296.24, and current proceeds receivable of $10,221.00, re- 
sulting in a deficit of $7,701.51 in funds available to pay shippers’ 
proceeds ; 


(b) As of September 29, 1964, respondent had outstanding 
checks issued to consignors of livestock in the amount of 
$32,633.05, and had with which to offset such outstanding 
checks, a bank balance of $11,604.69, and current proceeds re- 
ceivable of $4,866.93, resulting in a deficit of $16,161.43 in 
funds available to pay shippers’ proceeds; 


(c) On or about the dates and in the transactions set forth 
below, respondent purchased livestock in commerce on his own 
account and in payment of the purchase prices thereof drew 
drafts on the custodial bank account of the Breckenridge Live- 
stock Exchange: 


Date No. of Posted Stockyard Amount of 
1964 Head Where Purchased Draft 
August 3 89 Tate Brothers Livestock 4,270.00 


Auction Company 
Lamesa, Texas 


August 10 21 Abilene Auction 1,655.48 
Abilene, Texas 

August 12 118 Brownwood Cattle Auction 8,306.63 
Brownwood, Texas 

August 13 126 Abilene Auction 10,220.90 
Abilene, Texas 

August 22 29 Colorado City Auction Co. 2,534.37 


Colorado City, Texas 
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Date No. of Posted Stockyard Amount of 
1964 Head Where Purchased Draft 
September 2 70 Brownwood Cattle Auction 5,180.11 
Brownwood, Texas 

September 9 120 Brownwood Cattle Auction 9,049.16 
Brownwood, Texas 

September 14 38 Tate Brothers Livestock 2,495.41 


Auction Company 
Lamesa, Texas 


September 14 106 Abilene Auction 11,860.07 
Abilene, Texas 
September 16 unk Brownwood Cattle Auction 7,574.69 


Brownwood, Texas 


3. Respondent, on or about the dates and in the transactions 
set forth below, in filling orders from Safford Packing Company, 
Safford, Arizona, for the purchase of livestock on a commission 
basis, used respondent’s own livestock to fill portions of such 
purchase orders and, in accounting for the purchases, failed to 
disclose on the purchase invoices submitted to Safford Packing 
Company, the full, true and correct ownership of the livestock. 


Date No. of Amount of 
1964 Head Purchase 
September 11 107 $8,269.12 
September 18 82 7,656.82 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.40, 201.41, and 201.42 
of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and section 201.44 of the regulations (9 CFR 201.44). Inasmuch 
as complainant has recommended that the order consented to by 
respondent be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) using funds re- 
ceived as proceeds from the sale of livestock handled on a com- 
mission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers; and (2) issuing accountings to persons 
for whom livestock are purchased on a commission basis which 
fail to disclose the names of the persons from whom livestock 
were purchased. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “custodial account for shippers’ proceeds,” or by 
some similar designation, and shall maintain such account in 
conformity with the provisions of section 201.42 of the regulatons 
(9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICE 


DISMISSAL—ON MOTION OF PARTIES 
(No. 9916) 


IRA PACK, JR. v. ABBEVILLE COMMISSION COMPANY. P&S Docket 
No. 3468. Dismissed June 14, 1965. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9917) 


LIPSCOMB COMMISSION Co. v. HAROLD CARNES. P&S Docket No. 
3526. Reparation of $1,766.35 with 5 percent interest from 
December 1, 1964, awarded complainant against respondent 
in order issued June 14, 1965. 
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(No. 9918) 


FRED G. HILVERT Co., INC. v. SENTER BRos., INC. and CRISPO 
Bros., Inc. PACA Docket No. 9070. Decided June 2, 1965. 


Allowance—Acceptance—Breach of good delivery standards—Damages 


Where complainant-seller failed to prove offer of allowance on first 2 cars 
of lettuce and evidence established full protection as to these cars, 
complainant entitled to net proceeds only. In later transaction, 
respondent-buyer’s diversion of 2 carloads for inspection purposes 
resulted in acceptance and its liability for purchase price less damages 
for one carload for complainant’s breach of good delivery standards. 
Complaint against broker dismissed. 


Mr. Paul G. Hunter, Bureau of Service, Phoenix, Ariz., for complainant. 
Mr. Irving Coopersmith, New York, N. Y., for respondent Senter Bros., 
Ine. Mr. Earl G. Strohl, Shippers Traffic Service, Phoenix, Ariz., for 
respondent Crispo Bros., Inc. Mr. John S. Griffin and Mr. James A. 
O’Donnell, Presiding Officers. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed August 6, 1962. The 
formal complaint was filed January 17, 1963. Complainant seeks 
reparation from respondent Senter Bros., Inc., in the sum of 
$4,890.60, which is alleged to be the total adjusted purchase 
price due on four carloads of lettuce sold to Senter during 
April 1962, through Senter’s broker, Crispo Bros., Inc. In 
the alternative, complainant seeks reparation from Crispo in 
the sum of $4,008.34, which is alleged to be the loss suffered 
by complainant because of Crispo’s failure to notify complainant 
of Senter’s refusal of an allowance offered in reduction of the 
agreed purchase prices. 


A copy of the Department’s report of investigation was 
served upon complainant’s representative on February 23, 1963. 
Copies of the formal complaint and the report of investigation 
were served upon Senter on February 19, 1963, and upon Crispo 
on February 25, 1963. Senter filed an answer on April 5, 1963, 
denying liability to complainant in the amount of $4,890.60. By 
way of counterclaim, Senter alleges that it sustained damages 
totalling $7,529 because of complainant’s breach of warranty 
in shipping lettuce which was not in suitable shipping condition. 
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Senter amended its answer to increase the amount of damages 
claimed on cars PFE 43806 and PFE 20544 from $3,892.75 to 
$6,877. On March 25, 1963, Crispo filed an answer denying that it 
failed to perform the specifications and duties of a broker. Both 
Senter and Crispo requested an oral hearing. 


Oral hearings were held at Phoenix, Arizona, on February 10, 
1964, and at New York City on June 19, 1964. Both complainant 
and Crispo were represented at the Phoenix hearing, the record 
of which contains the testimony of complainant’s president and 
its sales manager, Steve Martori, and Leo Welnick, as well as 
Cripso’s president, Frank Crispo. Senter was not represented 
at the Phoenix hearing and no witnesses were called to testify 
in its behalf. At the hearing in New York City, Senter was 
represented by counsel who called as his sole witness Senter’s 
president, Abe Senter. Neither complainant nor Crispo was 
represented or appeared by witnesses at the New York hearing. 
Complainant and Crispo filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Co., Inc., is a corporation 
whose address is Post Office Box 395, Glendale, Arizona. At 
the time of the transactions involved herein, complainant was 
licensed under the Act. 


2. Respondent, Senter Bros., Inc., hereinafter referred to as 
“Senter,” is a corporation whose address is Washington and Jay 
Streets, New York, New York. At the time of the transactions 
involved herein, this respondent was licensed under the Act. 


3. Respondent, Crispo, Bros., Inc., hereinafter referred to as 
“Crispo,” is a corporation whose address is P.O. Box 1728, 
Glendale, Arizona, At the time of the transactions involved 
herein, this respondent was licensed under the Act. 


4. On April 16, 1962, in the course of interstate commerce, 
complainant sold to Senter two carloads of Hilvert House brand 
lettuce, each containing 704 cartons, two dozen size, which 
had been shipped from Dixie, Arizona, on April 14, 1962, in 
cars PFE 55696 and PFE 46203, at an agreed price of $2 per 
carton, plus 15 cents vacuum cooling, or a total price of $3,027.20, 
f.o.b. Arizona. Complainant represented the produce in each 
car as being sound lettuce. The contract between the parties 
was negotiated by Crispo, a broker located at Glendale, Arizona, 
who mailed copies of a Confirmation of Purchase to both parties. 
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5. On April 23, 1962, in the course of interstate commerce, 
complainant sold to Senter two carloads of two and one-half 
dozen size lettuce, one containing 647 cartons of Hilvert House 
brand and 57 cartons of Specify brand, the other containing 852 
cartons of Specify brand, which had been shipped from Dixie, 
Arizona, on April 22, 1962, in cars PFE 43806 and PFE 20544, 
at an agreed price of $2 per carton, plus 15 cents vacuum cooling, 
or a total price of $3,345.40, f.o.b. Arizona. Complainant repre- 
sented the produce in each car as being sound lettuce. The 
contract between the parties was negotiated by Crispo, a broker 
located at Glendale, Arizona, who mailed copies of a Confirmation 
of Purchase to both parties. 


6. On April 16, 1962, complainant diverted cars PFE 55696 
and PFE 46203, consigned to itself at Kansas City, Missouri, to 
Senter at New York City, where they arrived at 6:15 a.m. on 
Sunday, April 22, 1962, and were inspected that evening by the 
Standard Inspection Service. The certificates covering these 
inspections describe the condition of the lettuce in pertinent 
part, as follows: 


PFE 55696—Inspected 7:00 p.m., April 22, 1962 


“20 to 25% have Rust discoloration affecting inner head 
leaves. Average 6% damage by Russet spotting affecting 
compact portion of heads. Hard to firm. Range 8 to 32%, 
average 20% of heads have 1 to 3 head leaves to % of head 
decayed.” 


PFE 46203—Inspected 6:45 p.m., April 22, 1962 


“Average 50 to 60% have Rust discoloration on inner head 
leaves. Average 8% damage by Tipburn, average 25% 
have broken and cracked midribs, some have light marginal 
browning of outer leaves. Hard to firm. Range 16 to 40% 
average 30% of heads have 2 to 4 head leaves to % of head 
decayed.” 


On April 23, 1962, Standard Inspection Service reinspected the 
portions of the commodity remaining in cars PFE 55696 and 
PFE 46203 and found the condition of the lettuce in both cars 
to be the same as in the inspections made on April 22, 1962. 


7. On April 23, 1962, at 10 am. car PFE 55696 received a 
restricted Federal inspection at New York City. The inspector 
certified the quality, condition and grade of the lettuce as 
follows: 
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“Quality: Fairly well trimmed. Average 85% hard, 10% 
firm, 5% fairly firm. Grade defects 7% broken midribs. 


“Condition: Generally fresh and crisp. Outer leaves generally 
green color. Wrapper leaves: Average 2% decay affecting 
wrapper leaves. Head leaves: Average 2% damage by 
bruising. Average 2% damage by discolored head leaves. 
In most cartons 1 to 5 heads per carton, in some none, 
average 8% damage by rib discoloration. In most cartons 
1 to 4 decayed heads, in some none, average 6% Bacterial 
Soft Rot affecting 1 to 3 outer head leaves. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, 85% hard, 10% firm only account of condition.” 


8. On April 23, 1962, at 1 p.m., Senter sent the following 
wire to Crispo: 


“DOORWAY GOVERNMENT INSPECTION PFE 55696 
SHOWS 43 TOP 42 BOTTOM 7% GRADE DEFECTS 2% 
DISCOLORED HEAD LEAVES 8% RIB DISCOLORATION 
2% BRUISING 8% DECAY WE BREAKING CAR TONITE 
WITH FULL PROTECTION UNLESS YOU OR HILVERT 
ADVISES OTHERWISE BY PHONE.” 


9. On April 24, 1962, a Federal reinspection was made of 
portions of the load then remaining in car PFE 55696. The 
quality of the lettuce was described as averaging 82% Hard, 
13% firm, 5% fairly firm, with grade defects averaging 7%, 
mostly broken midribs. The inspector certified to an average of 
2% decay in the wrapper leaves; an average of 2% damage by 
bruising in the head leaves; from 1 to 4 heads per carton, average 
7% damage by rib discoloration; and from 3 to 10 decayed heads 
per carton, average 22% Bacterial Soft Rot affecting 2 leaves 
to the entire head. The lettuce failed to grade U.S. No. 1, 82% 
hard, 13% firm, only on account of condition. 


10. On April 23, 1962, at 11:15 a.m., a restricted Federal 
inspection of car PFE 46203 at New York City disclosed the 
quality, condition and grade of the lettuce to be as follows: 


“Quality—Fairly well trimmed. Average 88% hard, 8% 
firm, 4% fairly firm. Grade defects average 8% broken 
midribs. 


“Condition: Generally fresh and crisp. Outer leaves generally 
green color. Wrapper leaves: No decay affecting wrapper 
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leaves only. Head Leaves: Average 3% damaged by 
bruising. Range 1 to 7 heads per carton, average 16% 
damage by rib discoloration. Decay in most cartons ranges 
1 to 3 heads per carton, in some none, average 5% Bacterial 
Soft Rot affecting 1 to 3 outer head leaves. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, 88% hard, 8% firm only account of condition.” 


11. On April 23, 1962, Senter wired Crispo as follows: 


“DOORWAY GOVERNMENT INSPECTION PFE 46203 
TOP 44 BOTTON 42—8% GRADE DEFECTS 3% DIS- 
COLORED HEAD LEAVES, 16% RIB DISCOLORATION, 
3% BRUISING, 5% DECAY WE BREAKING CAR TO- 
NIGHT WITH FULL PROTECTION UNLESS HILVERT 
ORDERS OTHERWISE ADVISE BY TELEPHONE.” 


12. On April 24, 1962, Federal reinspection was made of 
portions of the load then remaining in car PFE 46203. The 
quality of the lettuce was found to average 83% hard, 12% firm, 
5% fairly firm, with grade defects averaging 5% mostly broken 
midribs. The inspector certified to an average of 2% damage by 
bruising in the head leaves; from 1 to 9 heads per carton, 
average 19% damage by rib discoloration; and from 1 to 10 
decayed heads per carton, average 18% Bacterial Soft Rot 
affecting 2 leaves to entire head. The lettuce failed to grade U.S. 
No. 1, 83% hard, 12% firm, only on account of condition. 


13. On April 24 and 25, 1962, Senter sent the following wires 
to complainant: 


April 24, 1962—12:10 p.m. 


“BROKE BOTH CARS PFE 46203 AND PFE 55696 LAST 
NITE QUALITY BOTH CARS VERY POOR HAD GOV- 
ERNMENT INSPECTION AS FOLLOWS PFE 55696 
SHOWS 7% GRADE DEFECTS BROKEN MIDRIBS 
AVERAGE 2% DECAY WRAPPER LEAVES 2% BRUIS- 
ING 1 TO 4 HEAD AVERAGE 7% RIB DISCOLORATION 
3 TO 10 HEADS AVERAGE 22% ALSO PFE 46203 5% 
GRADE DEFECTS BROKEN MIDRIBS 2% BRUISING 
1 TO 9 HEADS AVERAGE 10% RIB DICCOLORATION 
1 TO 9 HEADS AVERAGE 18% DECAY WILL WORK 
OUT BEST POSSIBLE AND ADVISE YOU TOMORROW 
OUTCOME.” 
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April 25, 1962—1:20 p.m. 


“SOLD FROM PFE 55696 AND PFE 46203 188 3.50 104 
3.00 53 2.50 5 2.25 AND ABOUT 100 WETS WILL TRY 
CLEAN UP TONITE AND WILL SEND YOU ACCOUNT- 
ING.” 


14. On April 24 and 25, 1962, at 1:00 p.m. and 2:15 p.m., 
respectively, the contents of the two telegrams quoted in Finding 
13 above, were quoted in wires sent to Crispo by Senter. Senter’s 
wire of April 24th to Crispo contained the following additional 
statement: 


“FRANK DON’T WANT ANY DIFFICULTIES WITH HIL- 
VERT WILL WORK BOTH CARS OUT AND WANT THIS 
STRAIGHTENED OUT WITH HILVERT THIS AFTER- 
NOON AND NOT LAY AROUND DON’T WANT TO 
WORK FOR NOTHING AS HAD THIS LETTUCE BEEN 
GOOD QUALITY SOUND WOULD HAVE MADE HAND- 
SOME PROFIT ON THESE TWO CARS.” 


15. During the week beginning April 23, 1962, Senter resold 
the lettuce in cars PFE 55696 and PFE 46203 and reported 
net proceeds received of $295.55 and $41.13, respectively, or a 
total of $336.68. No payment has been made to complainant on 
account of these shipments. 


16. On April 23, 1962, complainant diverted cars PFE 20544 
and PFE 43806, consigned to itself at Kansas City, Missouri, 
to Senter at New York City. Senter rediverted both cars to 
Chicago, Illinois, for inspection, where they arrived and received 
restricted Federal inspections on April 26, 1962, with quality, 
condition and grade of the lettuce being certified as follows: 


PFE 20544—Inspected at Chicago April 26, 1962—10:40 a.m. 


“Quality: Clean, mostly fairly well trimmed, average 38% 
hard, 43% firm, 16% fairly firm. Grade defects range from 
5 to 14 heads per carton, average 27%, mostly heads not 
fairly well trimmed (7 to 9 wrapper leaves) and broken 
Midribs, including 3% soft heads. 


“Condition: Fresh, crisp and green color. Head leaves: 
From 1 to 3 heads per carton, average 6% damage by Rib 
Discoloration. From 3 to 10 heads per carton, average 18% 
damaged by Tipburn. No decay. 
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“Grade: Fails to grade U.S. No. 1, 38% hard, 43% firm 
account grade defects.” 


PFE 43806—Inspected at Chicago, April 26, 1962—11:00 a.m. 


“Quality: Clean, mostly fairly well trimmed, average 44% 
hard, 41% firm and 15% fairly firm. Grade defects range 
from 5 to 17 heads per carton, average 29%, mostly heads 
not fairly well trimmed (7 to 9 wrapper leaves) and broken 
Midribs. 


“Condition: Fresh, crisp and green color. Head leaves: In 
most samples none, many 3 to 4 heads per carton, average 
4% damaged by Reddish discoloration associated with bruis- 
ing. From 1 to 3 heads per carton, average 8% damaged 
by Rib Discoloration. No decay. 


“Grade: Fails to grade U. S. No. 1, 44% hard, 41% firm 
account grade defects.” 


17. On April 26, 1962, at 3:32 p.m., Senter wired complainant 
as follows: 


“PFE 43806 AND PFE 20544 ARRIVED CHICAGO GOV- 
ERNMENT INSPECTION PFE 438806 SHOWS 5 TO 17 
HEADS AVERAGE 29% GRADE DEFECTS CONSISTING 
OF EXCESSIVE WRAPPER LEAVES AND BROKEN 
MIDRIBS FROM1 TO 3 HEADS AVERAGE 8% RIB DIS- 
COLORATION AVERAGE 4% DAMAGE BY REDDISH 
BROWNING PFE 20544 6 TO 14 HEADS AVERAGE 27% 
GRADE DEFECTS CONSISTING OF EXCESSIVE 
WRAPPER LEAVES AND BROKEN MIDRIBS 1 TO 3 
AVERAGE 6% RIB DISCOLORATION BOTH CARS FAIL 
TO GRADE PLEASE ADVISE WHAT YOU WANT DONE 
WITH THESE TWO CARS.” 


The contents of the foregoing wire were quoted in a telegram 
sent to Crispo by Senter on April 26, 1962. 


18. On or about April 26, 1962, Crispo attempted to negotiate 
a settlement between complainant and Senter on the basis of 
an allowance by complainant to Senter of 50 cents per carton 
on the lettuce contained in cars PFE 43806 and PFE 20544. The 
allowance was refused by Senter and no agreement for disposition 
of the lettuce in these cars was reached. 


19. On or about April 26, 1962, upon instructions from Crispo, 
Senter diverted cars PFE 20544 and PFE 43806 from Chicago 
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to New York City, where they arrived on Sunday April 29, 1962, 
and were inspected that evening by the Standard Inspection 
Service. In pertinent part, the inspector reported the condition 
of the lettuce as follows: 


PFE 20544—Inspected 6:15 p.m., April 29, 1962 


“Average 30 to 40% damage by Tipburn. Average 10% 
damage by russet spotting affecting compact portion of 
heads. 20 to 25% damage by rust discoloration. Range 0 to 
10% average 3% decay generally following Tipburn.” 


PFE 43806—Inspected at 6:30 p.m., April 29, 1962 


“Average 10% damaged by russet spotting affecting compact 
portion of heads. 15 to 20% damage by Tipburn. Average 
50% damage by rust discoloration affecting Midribs. Range 
10 to 30% average 18% of heads have 1 to 3 leaves decayed.” 


On April 30 and May 1, 1962, respectively, cars PFE 43806 
and PFE 20544 were reinspected by the Standard Inspection 
Service. The condition of the lettuce was reported unchanged 
from the previous inspections, except for decay found in PFE 
20544 which was described as: “Range 5 to 30% average 14% 
of heads have 1 to 3 leaves decayed, mostly following Tipburn.” 


20. On April 30, 1962, a Federal inspection was made at 
Senter’s place of business in New York City of 100 cartons 
unloaded from each of cars PFE 43806 and PFE 20544. In 
pertinent part, the inspector certified quality, condition and 
grade, as follows: 


PFE 43806—Inspected April 30, 1962—9:00 p.m. 


“Quality: Average 35% hard, 35% firm, 30% fairly firm. 
Grade defects average 6% consisting of broken midribs. 


“Condition: Head leaves: damage by Tipburn ranges 3 to 
7 heads per carton, averaging 16%, internal. Damage by 
russet spotting ranges 3 to 6 heads per carton, averaging 
15%, internal. Average 5% damage by rib discoloration. 
Decay ranges 3 to 8 heads per carton, averaging 19% 
Bacterial Soft Rot, all stages affecting 2 to 4 leaves to entire 
head. 


“Grade: Fails to grade U. S. No. 1, 35% hard, 35% firm, 
only account of condition.” 
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PFE 20544—Inspected April 30, 1962—9:30 p.m. 


“Quality: Average 44% hard, 38% firm, 18% fairly firm. 
Grade defects average 5% consisting of broken midribs. 


“Condition: Head leaves: 1 to 5 heads per carton averaging 
12% damage by Tipburn, internal. 10 to 16 heads per 
carton, averaging 49% damage including 21% serious 
damage by russet spotting, internal. 1 to 9 decayed heads 
per carton, averaging 15% Bacterial Soft Rot all stages, 
affecting 1 to 3 leaves to entire head. 


“Grade: Fails to grade U.S. No. 1, 44% hard, 38% firm 
only account of condition.” 


21. On May 1 and May 3, 1962, Senter and complainant 
exchanged the following wires: 


Senter to complainant—May 1, 1962 


“BROKE PFE 43806 HILVERT HOUSE GOVERNMENT 
INSPECTION SHOWS GRADE DEFECTS 6% 3 TO 7 
HEADS PER CARTON AVERAGE 16% TIPBURN 3 TO 
6 HEADS PER CARTON AVERAGE 15% DAMAGE BY 
RUSSET SPOTTING AVERAGE 5% RIB DISCOLOR- 
ATION 3 TO 8 DECAYED HEADS AVERAGE 19% DE- 
CAY PFE 20544 GRADE DEFECTS 5% 1 TO 5 HEADS 
AVERAGE 12% DAMAGE BY TIPBURN 10 TO 16 HEADS 
AVERAGE 49% DAMAGE BY RUSSET SPOTTING 1 TO 
9 DECAYED HEADS PER CARTON AVERAGE 15% 
DECAY WERE UNABLE TO MOVE BOTH CARS 
ACCOUNT THIS CONDITION WILL TRY SELL TONITE 
AND EXPECT FULL PROTECTION FROM YOU IN VIEW 
OF THIS QUALITY.” 


Complainant to Senter—May 1, 1962 


“CANT UNDERSTAND YOUR WIRE REGARDING PFES 
43806 AND 20544 SHIPPED APRIL 22 THESE CARS 
PURCHASED BY YOUR BROKER MR. CRISPO AND 
BILLED TO YOU NEW YORK CARS WERE DIVERTED 
BY YOU TO CHGO AND INSPECTED THERE BY YOU 
AT WHICH TIME MR. CRISPO CALLED US ASKING 
FOR A 50 CENT ALLOWANCE PER CARTON WHICH 
WAS GRANTED AND WE UNDERSTOOD WAS 
ACCEPTED BY YOU AT THESE LOWER PRICES SO 
IN OUR OPINION WE FEEL YOU INSPECTED AND 
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ACCEPTED THESE CARS IN CHGO WITH NO RE- 
COURSE AND SEE NO REASON FOR US TO ALLOW 
YOU OUT OF YOUR CONTRACT WE EXPECT YOU TO 
HANDLE THESE CARS FOR YOUR OWN ACCT AND 
PAY US INVOICE PER CONTRACT.” 


Senter to complainant—May 3, 1962 


“ANSWERING YOUR WIRE WE DID NOT ACCEPT 
ANY ALLOWANCES FROM YOU ON PFE 43860 AND 
20544 WHEN WE RECEIVED GOVERNMENT INSPEC- 
TION BOTH THESE CARS AT CHICAGO WE WIRED 
RESULTS TO YOU AND CRISPO AND REQUESTED 
INSTRUCTIONS AS TO DISPOSITION THESE TWO 
CARS CRISPO AFTER CONFERRING WITH YOU 
INSTRUCTED US TO TAKE THESE CARS TO NEW 
YORK BREAK THEM AND GET GOVERNMENT IN- 
PECTION WE DID EXACTLY AS INSTRUCTED AND 
WIRED YOU GOVERNMENT INSPECTION YESTERDAY 
AND ARE SELLING THESE TWO CARS WITH FULL 
PROTECTION AT NO TIME WERE THESE CARS 
ACCEPTED BY US WE NEVER WOULD TAKE CARS 
EAST AFTER THE KIND OF INSPECTION WE GOT 
IN CHICAGO PLEASE GET TOGETHER WITH FRANK 
CRISPO ON THIS.” 


Complainant to Senter—May 3, 1962 


“FRIEND ABE YOU BETTER GET YOURSELF 
STRAIGHTENED OUT WITH CRISPO AS WE CALLED 
HIM AS YOU SUGGESTED PFES 43806 AND 20544 
AND THERE IS NO QUESTION IN HIS MIND THAT HE 
ACCEPTED THESE CARS FOR YOUR ACCOUNT IN 
CHICAGO WITH THE 50 CENT ALLOWANCE. WE 
DISLIKE HAVING TROUBLE WITH YOU BECAUSE 
WE CONSIDER YOU OUR DEAR FRIEND AND WE 
ARE NOT OUT TO HURT YOU SO LETS NOT 
TREAT ONE ANOTHER AS STRANGERS.” 


22. On May 1, 1962, Senter wired Crispo quoting the con- 
tents of Senter’s telegram to complainant dated May 1, 1962, 
as set forth in Finding No. 2, above. 


23. During the week beginning April 30, 1962, Senter resold 
the lettuce in cars PFE 20544 and PFE 43806 and realized 
proceeds of $1,352.75 and $1,235, respectively ,or a total of 
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$2,587.75. No payment has been made to complainant on account 
of these shipments. 


24. On July 6, 1962, complainant wired Crispo as follows: 


“JUST RECEIVED CALL FROM PAUL HUNTER OF 
TED CURRYS OFFICE CLAIMING YOU DENYING 
ACCEPTING PFE’S 55696 AND 43806 AND 20544 WITH 
FIFTY CENTS ALLOWANCE IF YOU REMEMBER THE 
DAY YOU WERE IN OUR OFFICE BEFORE YOU LEFT 
FOR SALINAS YOU SAID WITH YOUR OWN MOUTH 
THAT YOU CAN NOT DENY ACCEPTING THESE CARS 
ON FIFTY CENTS ALLOWANCE BASIS AND IF IT 
EVER WENT TO THE DEPARTMENT YOU WOULD 
HAVE TO ADMIT THAT YOU DID SAME WE CANNOT 
UNDERSTAND YOU NOW TELLING TED CURRY 
THAT YOU DIDNT REACH SUCH A SETTLEMENT 
WITH US IF THIS IS THE CASE WE WOULD APPRE- 
CIATE YOU PUTTING SAME IN WIRE ADVISING US 
OF YOUR DENIAL OF EVER MAKING ANY DEAL 
WITH US.” 


25. An informal complaint was filed on August 6, 1962, 
which was within 9 months after accrual of the cause of 
action herein. 


CONCLUSIONS 


The conclusions reached herein differ with respect to the 
two carloads of lettuce sold on April 16, 1962, and the two 
sold on April 23, 1962. For this reason, our discussion of the 
transactions will be divided into two parts. We shall consider 
first the two cars sold on April 16, 1962. 


It is complainant’s position that upon arrival of cars PFE 
55696 and PFE 46203 at New York City, Senter accepted both 
cars on the basis of 50 cents per carton allowance granted 
Senter through the broker Crispo. In support of this position, 
complainant’s sales manager, Leo Welnick, testified that upon 
arrival of the cars at destination the broker, Frank Crispo, 
called complaining about the condition of the lettuce. It was 
at this time, according to Welnick, that negotiations were 
entered into between complainant and Crispo which resulted 
in the parties agreeing to an allowance of 50 cents per carton. 
This testimony was corroborated by that of complainant’s 
president, Steve Martori. 
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The broker testified that upon receipt of Senter’s wires of 
April 23, 1962, giving the results of the doorway inspections 
of the two cars, he contacted complainant and was authorized 
to give Senter full protection, which he did, on resale of the 
lettuce. This testimony was corroborated by Abe Senter, who 
also testified that the matter of the 50 cents allowance was 
never mentioned at any time, in connection with these two cars. 
This latter testimony receives considerable support from other 
evidence of record. 


In the informal complaint filed with the Department on 
August 6, 1962, no mention whatever is made of any allowance 
being agreed to on these two cars. Complaint on both cars is 
directed solely to the question of timely inspection being made 
at destination, and to the inapplicability of the suitable shipping 
condition rule to car PFE 55696 by virtue of the abnormal tem- 
peratures found at destination. It is significant, too, that com- 
plainant made no reply to Senter’s wires of April 24 and 25, 1962, 
in which complainant was informed (1) of Federal inspection 
findings on both cars, (2) of Senter’s intentions to resell, (3) of 
the prices received upon the portions resold, and (4) of Senter’s 
hopes to complete resales promptly and furnish complainant 
with an accounting. If, as complainant contends, an agreement 
was reached with the broker on an allowance, then it would 
appear that Senter’s wires called for a direct and prompt answer, 
particularly so, since complainant was on notice that the lettuce 
was being resold at specified prices with an accounting to follow, 
all of which is contrary to the claimed allowance agreement. 
In the circumstances, complainant’s silence is indicative of 
approval of Senter’s handling the shipments on a consignment 
basis. 


It was not until May 1, 1962, that complainant wired Senter 
and, while reference was made therein to granting an allowance 
on the two cars sold on April 23, 1962, not one word was said 
of any allowance having been granted on cars PFE 55696 and 
PFE 46203. The same is true of a second wire complainant 
sent to Senter on May 3, 1962. 


Complainant’s own testimony lends support to the position 
taken by the respondents and indicates that negotiations for an 
allowance may have been conducted with the broker only after 
all four cars had been received. On direct examination, Mr. 
Martori was questioned with respect to the alleged agreements 
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for 50 cents allowance upon arrival of the two cars at New York, 
and a similar allowance for the remaining two cars upon arrival 
at Chicago. The witness replied: 


“There was a discussion of allowance on the four cars which 
we settled the whole thing in our office and we gave him 50 
cents allowance on the four cars.” 


Also, in answer to a question asked by the Presiding Officer 
as to why complainant gave an allowance of 50 cents a carton, 
Mr. Martori testified: 


“Well, he [Crispo] claims that the cars weren’t up to standard 
and, in fact, he had some inspections taken at Chicago at 
the time, I think, and in view of these inspections we allowed 
him 50 cents, which he requested.” 


In view of the evidence, we conclude that complainant has 
failed to sustain its burden of proving an agreement with Senter 
to accept cars PFE 55696 and PFE 46203 on the basis of a 
50-cent per carton allowance by complainant. Rather, the evidence 
appears to support the position of the respondents that com- 
plainant authorized Crispo to give Senter full protection in dis- 
posing of the lettuce in both these cars, and it is so concluded. 
It is also concluded that, in violation of Section 2 of the Act, 
Senter failed to remit to complainant the net proceeds of $366.68 
received upon resale of cars PFE 55696 and PFE 46203. 
Accordingly, complainant should be awarded reparation in the 
amount of $366.68, and Senter’s counterclaim on these two cars 
should be dismissed. Senter claims inspection fees paid as an 
item of expense. Since these charges were not incidental to the 
disposition of the lettuce, they are not allowable as an expense 
in this proceeding. L. Gillarde Sons Co. v. Mathew Mercurio, 
16 A.D. 611. 


We shall now consider the two cars sold on April 23, 1962. 
While cars PFE 43806 and PFE 20544 were in transit to New 
York City, Senter diverted these two cars to Chicago for the 
purpose of inspection. They arrived and were federally inspected 
on April 26, 1962. On the same day, Senter wired complainant 
the results of the inspections and requested instructions as to 
disposition. The contents of this wire were quoted in a wire 
to Crispo by Senter, also sent on the same day, April 26, 1962. 
It is at this point that we have conflicting testimony as to what 
transpired. 
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According to Crispo, upon receipt of Senter’s wire he con- 
tacted Leo Welnick and told him Senter wanted to reject the two 
cars at Chicago; that he and Leo then agreed to propose a 50-cent 
allowance to Senter; that the proposal was rejected by Senter 
unless additional protection was given against further deterior- 
ation on arrival at New York; and that when the cars arrived 
at New York and were inspected, Senter flatly refused to make 
any settlement until the lettuce was sold. 


Abe Senter testified that he did not want to divert the cars 
from Chicago to New York because of the deteriorated condition 
of the lettuce, and it was for this reason he wired complainant 
for instructions as to further handling. Senter also testified 
to a conversation had with Crispo in which the proposed 50-cent 
allowance was mentioned, but that no agreement was reached. 
In the words of the witness, “No, I did not accept any allowance. 
He [Crispo] told me to take the cars to New York and if they 
did not show any more trouble than they showed in Chicago 
he would talk to me and work it out. But when they arrived in 
New York, they showed considerably more trouble than they 
did in Chicago.” 


Both of complainant’s witnesses insisted that following the 
inspections at Chicago, Crispo agreed to the 50-cent allowance 
as final settlement on the two cars, and that no further concession 
or agreement was made with Crispo that the settlement would 
be contingent upon inspection of the lettuce at New York. 


As between complainant and Senter, their series of wires in 
early May 1962 appear to reflect the true facts which give rise 
to this dispute. The wires, all of which are quoted in Finding of 
Fact 21, were exchanged at the time of the transactions, while 
the matter was fresh in mind, and the likelihood is strong 
that both parties were expressing their honest beliefs. On the 
basis of the evidence, including the testimony of Crispo, we 
conclude that no agreement was ever reached between the parties 
concerning either an allowance, “protection,” or disposition of the 
two cars sold on April 23, 1962. 


Having accepted the shipments by diverting them to Chicago, 
respondent became liable for the purchase prices thereof, less 
any proven damages which respondent may have sustained as 
a result of any breach of the contract on the part of complainant. 
The question, therefore, arises as to whether the lettuce shipped 
in cars PFE 438806 and PFE 20544 met the Good Delivery 
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Standards set forth in the Regulations. Section 46.44(a) (2) 
provides that if the contract does not specify a U.S. grade or 
percentage of condition defects, the lettuce at destination may 
contain a maximum of 15%, by count, of the heads in any lot 
which are damaged by condition defects, including therein not 
more than 9% serious damage of which not more than 5% may 
be decay affecting any portion of the head exclusive of wrapper 
leaves. 


Upon arrival at Chicago, the two carloads of lettuce were 
federally inspected as reported in Finding of Fact 15. Car 
PFE 43806 was reported as having an average of 4% damage 
by reddish discoloration associated with bruising, and an average 
of 8% damage by rib discoloration. No decay was reported. 
Since this shipment of lettuce had only 12% condition factors, 
it was within the 15% tolerance allowed by the Good Delivery 
Standards. We conclude, therefore, that complainant made good 
delivery under the contract on car PFE 43806, and that respondent 
is liable to complainant for the full contract price of $1,513.60, 
having failed to establish any breach by complainant in connection 
with this shipment. 


Car PFE 20544 was reported as having an average of 6% 
damage by Rib Discoloration, and an average of 18% damage 
by Tipburn, or total condition factors of 24%. It is clear from 
this inspection report that complainant failed to ship in car 
PFE 20544 lettuce which met the Department’s Good Delivery 
Standards at Chicago. Respondent Senter, therefore, is entitled 
to damages sustained by this respondent as a result of com- 
plainant’s breach of the contract. The measure of Senter’s 
damages as a result of complainant’s breach is the difference 
between the value the lettuce would have had if it had met 
contract requirements and the value of the lettuce actually 
delivered. The contracts here called for good quality sound 
lettuce. We deem it appropriate to consider the condition of 
the lettuce at Chicago rather than at New York, the contract 
destination, because of several factors. In the first place, opening 
of the car at Chicago for inspection resulted, of course, in a 
break in refrigeration, which would have a tendency to increase 
any deterioration in the lettuce. Secondly, the stop at Chicago 
and inspection of the lettuce there caused a delay in arrival of 
the shipment at New York, which delay could also contribute 
to deterioration. And, finally, the Federal inspection at New 
York was limited to 100 cartons of lettuce from the carload 
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which were stacked at Senter’s place of business. The condition 
reported from this inspection cannot be considered representative 
of the condition of the full carload. 


On April 26, 1962, the date on which the lettuce was inspected 
at Chicago, good quality Arizona, lettuce, 2144 dozen size, sold 
at Chicago for $4. While only one lot of good quality lettuce 
was quoted on that date, Arizona 2-dozen size, best, sold at 
$4.75 to $5, and fair quality and condition at $3.50 to $4, some 
at $4.25; ordinary quality and condition of this size sold at $2 to 
$3. The market on that date for the best lettuce was steady, 
and for other types dull. The market on the following day, 
April 27, 1962, remained about steady with 2-dozen size, 
Arizona best, selling at $4.75, fair quality and condition at 
$3.50 to $4. Only fair quality, 214 dozen size, lettuce was quoted 
on that date. With the market for good quality lettuce remaining 
steady over this period, we accept the price of $4 quoted on 
April 26, 1962, as the value the lettuce would have had in 
Chicago if it had met contract requirements. Using the New York 
market quotations for determining this value, we reach the 
same result. No 214 dozen size Arizona lettuce of good quality 
was quoted on April 27, 1962. For April 30, 1962, the probable 
market if the shipment had proceeded directly to New York, 
214 dozen size Arizona lettuce of good quality was quoted at 
$4 to $4.25. Car PFE 20544 contained 852 cartons. At a value 
of $4 per carton, this lettuce would have had a total value, if 
it had been up to contract specifications, of $3,408. With 24% 
condition factors on April 26, 1962, at Chicago, we consider the 
lettuce delivered in this shipment to have been in ordinary con- 
dition. No. 214 dozen size Arizona lettuce of ordinary quality 
and condition was quoted in Chicago on April 26, 1962. Ordinary 
quality and condition, 2-dozen size, Arizona lettuce sold at $2 
to $3, poorer at 50¢ to $1. However, on the following day, April 
27, 1962, with the market about steady, ordinary quality 214 
dozen size Arizona lettuce sold at $1.50 to $1.75. By way of 
comparison, on April 30, 1962, 214 dozen size Arizona lettuce, 
ordinary condition sold on the New York market at $1.50 to $2. 
Using either Chicago or New York prices, we conclude that $1.50 
per carton was the value of the lettuce delivered in car PFE 20544. 
The 852 cartons of lettuce in this shipment, at $1.50 per carton, 
had a value of $1,278. When we deduct this figure from $3,408, 
the value it would have had if it had been up to contract, we find 
Senter’s damage on this shipment to be $2,130. From this 
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damage, we deduct the contract price of $1,831.80 and find 
respondent Senter is due from complainant the sum of $298.20 
on car PFE 20544. We have heretofore found that Senter is 
indebted to complainant for the net proceeds of $366.68 received 
from the sale of the lettuce contained in cars PFE 55696 and 
PFE 46202, shipped on April 16, 1962. We have further found 
that respondent Senter is indebted to complainant for the full 
purchase price, $1513.60, for the lettuce shipped on April 23, 
1962, in car PFE 43806; or a total amount due complainant from 
Senter of $1,880.28. Deducting from this figure the $298.20 
due respondent Senter from complainant in connection with 
car PFE 20544, we find that Senter is indebted to complainant 
in the amount of $1,582.08. The failure of Senter to pay this 
sum to complainant is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$1,582.08, with interest. Senter’s counterclaim in connection 
with car PFE 43806 should be dismissed. We have previously 
stated that the counterclaim in connection with cars PFE 55696 
and PFE 46203 should be dismissed. 


It is further concluded, on the basis of all the evidence in 
this case, that no cause of action against the broker Crispo 
has been established by complainant. It follows that the complaint 
as to respondent Crispo should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
Senter Bros., Inc., shall pay to complainant, as reparation, 
$1,582.08, with interest thereon at the rate of 5 percent per 
annum from June 1, 1962, until paid. 


The complaint as to respondent Crispo Bros., Inc., is hereby 
dismissed. 


The counterclaim of respondent Senter Bros., Inc., as to cars 
PFE 55696, PFE 46203, and PFE 43806 is hereby dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 
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(No. 9919) 


THOMPSON & JOHNSON POTATO CoO. v. CITY POTATOE SALES. PACA 
Docket No. 9531. Decided June 7, 1965. 


Delivered sale—Acceptance—Liability 


Having accepted carload of potatoes in a delivered sale and having submitted 
no evidence to prove alleged decay, respondent liable for full purchase 
price. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with a trans- 
action involving a carload of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent and respondent 
filed an answer thereto. Since the damages claimed in the formal 
complaint do not exceed $1,500, the evidence is submitted under 
the shortened procedure provided in the rules of practice, 7 CFR 
47.20. Pursuant to this procedure, complainant filed an opening 
statement. Respondent was given the opportunity to file an 
answering statement but did not do so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Allan Clifton 
Thompson and Russell Hilton Johnson, doing business as Thomp- 
son & Johnson Potato Co., whose address is P.O. Box 438, Wal- 
halla, North Dakota. 


2. Respondent is an individual, Sam Simon Petro, doing 
business as City Potatoe Sales, whose address is P.O. Box 2941, 
Houston, Texas. At the time of the transactions involved herein, 
resspondent was licensed under the act. 


3. On April 15, 1963, in the course of interstate commerce, 


complainant sold to respondent 506 100-pound sacks of Kennebec 
potatoes, U. S. Commercial grade, 214” minimum, contained in 
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car FGEX 59042, at an agreed price of $2.80 per sack, delivered 
Houston, Texas or a total delivered price of $1,416.80 for the 
carload. The parties agreed, at the time of the sale, that payment 
for the potatoes should be made by respondent to complainant 
within four to six months from the date of such sale. 


4. The subject potatoes were federally inspected at Walhalla, 
North Dakota, at 4 p.m. on the date of sale, and were certified 
as being U. S. Commercial grade, 214” minimum. 


5. Complainant, subsequent to the sale of the potatoes to 
respondent, and on the same date, diverted car FGEX 59042 
from Walhalla, North Dokota, to respondent at contract destina- 
tion, Houston, Texas. The potatoes, upon arrival at Houston, 
were accepted by respondent. 


6. The total delivered contract price of the potatoes is $1,416.80. 
Freight charges of $576.84 were paid by and are credited to 
respondent, leaving a net of $839.96, no part of which has been 
paid to complainant. 


7. An informal complaint was filed on March 16, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that respondent accepted 
the potatoes involved herein. Having done so, respondent is 
liable to complainant for the agreed purchase price thereof, less 
any provable damages resulting from any breach of contract by 
complainant. Respondent, in his unverified answer, appears to 
be saying that the contract was breached by respondent in that 
the “condition of some sacks ran as high as 40 percent 
decay....” 


The nature of the breach allegedly committed by complainant 
is not clearly set forth by respondent in his answer. If respond- 
ent is alleging that the shipment failed to meet the requirements 
for U. S. Commercial grade potatoes at contract destination, as 
required by the delivered! terms of the contract between the 
parties, then respondent’s acceptance of the shipment places 
upon him the burden of proving such allegation by a preponder- 
ance of the evidence, In this latter connection it is to be noted 


1See section 46.41(p) of the regulations in effect at this time. 
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that respondent has submitted no evidence in this proceeding, 
despite the opportunity to do so. Although respondent filed an 
answer in this proceeding it is not admissible as evidence under 
the rules of practice (7 CFR 47.20 (a)), since it is not vertified. 
While the exhibits included in the Department’s report of in- 
vestigation are accepted as evidence herein, pursuant to the rules 
of practice (7 CFR 47.7), this evidence is not corroborative of 
respondent’s apparent position regarding a breach of contract 
by complainant. We conclude, therefore, the respondent has 
failed to sustain his burden of proving that complainant has 
breached the contract of April 15, 1963. 


The delivered contract price of the potatoes involved herein 
is $1,416.80. From this sum we subtract $576.84 paid by 
respondent as freight charges, leaving a net due of $839.96. 
Respondent’s failure to pay this sum to complainant is a breach 
of the contract made between the parties and is in violation of 
section 2 of the act, resulting in damages to complainant of 
$839.96. Accordingly, reparation in the sum of $839.96 should 
be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $839.96, with interest thereon 
at the rate of 5 percent per annum from November 1, 1964, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9920) 


PACIFIC LETTUCE Co. v. M & C PRODUCE Co., INC., PACA Docket 
No. 9515. Decided June 8, 1965. 


Reconsideration—Shortened procedure—Prior order amended 
Prior order amended to reduce amount of damages awarded complainant 


on basis of amount claimed rather than on basis of full contract price. 
Amount of claim determines procedure to be followed. 


Decision by Thomas J. Flavin, Judicial Officer 





876 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 875 


ORDER AMENDING PRIOR ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued on April 28, 1965, awarding 
reparation to complainant against respondent in the sum of 
$1,168.24, with interest. A copy of this order was served on 
respondent on April 29, 1965, and respondent filed a petition 
for reconsideration on May 10, 1965, which included a request 
for oral hearing. Since the petition was filed within the time 
allowed for that purpose under the rules of practice, 7 CFR 
47.24(a), it automatically operated to set aside the order of 
April 28, 1965, pending final action on the petition. 


Respondent, in its petition and as a first ground for reconsider- 
ation of the order of April 28, contends that we erred in denying 
the request for oral hearing which was contained in the answer. 
In support of this line of reasoning, respondent points to Finding 
of Fact No. 3, wherein we found the contract price of the 
subject car of lettuce to be $1,520.24, which is $20.24 in excess 
of the amount required under the rules of practice, 7 CFR 
47.15, for an oral hearing. Respondent, in further support of 
its contention that respondent is entitled to an oral hearing in 
this case, states that we, in our order of April. 28, “used the 
liability of $1,520.24 as the basis of the complainant’s claim.” 


Section 47.15 of the rules of practice provides, in relevant part, 
as follows: 


“Where the amount of damages claimed, .. . in the complaint 
. . . does not exceed $1,500 an oral hearing shall not be 
held, .. .” (Emphasis ours). 


The key word in this quotation, as far as the circumstances of 
this case are concerned, is the word “claimed.” Complainant, 
in its complaint, claimed $1,500 as damages, and it was this 
amount that we accepted as being its claim. Respondent appar- 
ently argues, however, that complainant must claim, as damages, 
the full contract price of the carload of lettuce, since any other 
view of the situation would put complainant in the position of 
being able to “confer jurisdiction” on the Department. 


We are not aware of any rule which compels a complaining 
party to request, as damages, the full contract price of goods 
sold. In fact, it is our opinion that complainant may restrict 
his claim in any manner which he deems appropriate, even where— 
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as here—it results in the submission of evidence under a pro- 
cedure which is different from that which would have been 
utilized had the claim been for the full contract price. Nor is 
this reasoning subject to the charge that this is allowing com- 
plainant to “confer jurisdiction” upon the Department, since 
jurisdiction vests in the Department regardless of whether 
the claim is less than, or exceeds, $1,500. We conclude, therefore, 
that respondent’s allegation of error with respect to its request 
for oral hearing is without sound basis. 


However, the contract price of the subject lettuce, for the 
purpose of this proceeding, was reduced by complainant to 
$1,500, but the damages assessed in our order of April 28 were 
based on the figure of $1,520.24. This computation of damages 
is incorrect and the order of April 28, 1965 is hereby amended, 
reducing the amount of damages awarded complainant by $20.24, 
from $1,168.24 to $1,148. 


Respondent next contends, however, that we erred in our 
findings of fact, in that we found, in Finding of Fact No. 6, 
that the mailed notice of the arrival of the subject car arrived 
at respondent’s place of business at 10 a.m., on April 6, 1964. 
Respondent contends that such notice was delivered at 10:30 on 
that morning. 


Respondent has misstated our Finding of Fact No. 6, for we 
found there that the mailed notice of arrival of car SFRD 11141 
was delivered to respondent at approximately 10 a.m. This 
finding is consistent with the statement made by the United 
States mail carrier (Exhibit No. 2A to the answer) and is 
also consistent with paragraph 9A of respondent’s verified 
answer, wherein respondent alleges that “mailed notice of arrival 
of SFRD 11141 was not received in this office until Monday, 
April 6, 1964, at approximately 10 am... .” Accordingly, we 
conclude that no error has been established as to this finding of 
fact. 


Respondent also contends that we erred in our order of April 
28 in that we found, in Finding of Fact No. 5, that car SFRD 
11141 arrived at contract destination, Philadelphia, Pennsylvania, 
at 4:17 a.m., on April 4, 1964, whereas we should have found that 
the car arrived at 6:17 a.m. on that date. In reviewing the 
record, we find that respondent’s contention in this respect is 
correct. Accordingly, so much of respondent’s petition as pertains 
to this point is also granted, and the order of April 28, 1965, 
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is amended to show that car SFRD 11141 arrived at Philadephia 
at 6:17 a.m. on April 4, 1964. The remainder of the matter 
contained in respondent’s petition, including the request for 
oral hearing, having been previously considered in connection 
with the issuance of our order of April 28, is hereby dismissed 
without prior service of the petition upon complainant. 


The decision of April 28, 1965, as amended, is hereby reinstated. 
Our conclusions, however, require an amendment of the order 
issued therein. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$1,148, with interest thereon at the rate of 5 percent per annum 
from May 1, 1964, until paid. 


Copies of this order shall be served on the parties. 


(No. 9921) 


WEISs BROKERAGE COMPANY v. MANTECA FROZEN Foops and/or 
CALCAGNO FarMs. PACA Docket No. 9535. Decided June 8, 
1965. 


Broker—Failure to pay brokerage 


Failure of respondent-seller to pay brokerage to complainant-broker in 
violation of act but camplaint dismissed as to vendor to respondent- 
seller for failure to state caus of action. 


Mr. LeRoy W. Gudgeon, Chicago, IIl., for complainant. Mr. Gordon J. 
Aulik, Stockton, Calif., for respondent. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation in the sum of $480 in connection with a trans- 
action in interstate commerce involving 2,000 tins of frozen boy- 
senberries. 


A copy of the formal complaint was served on respondent 
Manteca Frozen Foods. This respondent, though given the oppor- 
tunity, failed to file an answer to the complaint and is, therefore, 
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deemed to be in default. A copy of the formal complaint was also 
served on respondent Calcagno Farms. Respondent Calcagno 
Farms subsequently filed an answer to the formal complaint, 
denying liability to complainant in connection with the trans- 
action involved herein. 


Since the amount of damages claimed in the complaint does 
not exceed $1,500, the evidence is submitted under the shortened 
method of procedure, provided in the rules of practice, 7 CFR 
47.20. Pursuant to this procedure, complainant filed an opening 
statement and respondent Calcagno Farms filed an answering 
statement. Respondent Calcagno Farms also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Weiss Brokerage Company, is a corporation 
whose address is 100 South Wacker Drive, Chicago, Illinois. 


2. Respondent Manteca Frozen Foods is a corporation whose 
address is P. O. Box 1029, Manteca, California. Respondent 
Calcogno Farms is a partnership composed of John Calcagno 
and Raymond Peter Calcagno, whose address is P. O. Box 2047, 
Modesto, California. At the time of the transaction involved 
herein, each of the respondents was licensed under the act. 


3. On or about June 25, 1963, complainant, through its 
employee, Marshall Peiros, acted as broker in negotiating a 
contract between respondent Manteca Frozen Foods (hereinafter 
referred to as Manteca) and Food Industries of America (here- 
inafter referred to as Industries), wherein Manteca agreed 
to sell to Industries 2,000 30-pound tins of I.Q.F. boysenberries, 
1963 crop and pack, U.S. Grade B choice or better, at 20¢ per 
pound, f.o.b. Modesto, California, or a total f.o.b. purchase price 
of $12,000. It was further agreed that a grade certificate should 
be attached to the invoice; that the buyer should have the benefit 
of 30 days free storage; and that the brokerage of 4%, or $480, 
should be paid to complainant by Manteca. 


4. Pursuant to the contract set forth above, complainant, 
through Peiros, drew up its Sales Confirmation No. M 792, dated 
June 25, 1963, which contained the above provisions of the 
contract. Copies of the confirmation were then mailed to Manteca 
and Industries. Complainant received no complaint with respect 
to the contents of the confirmation from either Manteca or 
Industries. 
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5. In early July 1963, and prior to any performance on the 
contract of June 25, Manteca, through one of its employees, 
approached T. Jerome Barnes of the Pacific Brokerage Company, 
Watsonville, California, by telephone and asked Barnes if Pacific 
Brokerage Company (hereinafter referred to as Pacific) could 
supply Manteca with 2,000 cartons, or tins of I.Q.F. boysenberries 
for which Manteca had a sale. Before giving Manteca a definite 
reply, Pacific telephoned respondent Calcagno Farms (hereinafter 
referred to as Caleagno) for whom Pacific was broker, and put 
the question concerning the berries to Caleagno. Calcagno stated 
that it had the berries available but preferred to send Industries 
the warehouse documents and to invoice Industries directly, 
rather than deal through Manteca. Pacific then transmitted 
this information to Manteca, which was agreeable to the matter 
being handled in this fashion. 


6. Caleagno subsequently transmitted the necessary papers 
and documents to Industries, which would enable the latter to 
order the berries out of storage in Modesto. Calcagno also in- 
voiced Industries direct, and paid a brokerage commission to 
Pacific in connection with the transaction. 


7. Complainant has received no payment or commission in 
connection with this transaction. 


8. An informal complaint was filed on February 27, 1964, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that, acting as broker for Manteca, it 
negotiated a contract providing for the sale to Industries by 
Manteca of 2,000 cartons, or tins, of I.Q.F. boysenberries. Man- 
teca is in default in this proceeding, inasmuch as it failed to 
file an answer to the formal complaint. Accordingly, Manteca 
is deemed, under the rules of practice, 7 CFR 47.8(c). to have 
admitted the facts alleged in the formal complaint. Manteca’s 
failure to pay the brokerage to complainant is in breach of its 
contract with complainant and is in violation of section 2 of the 
act. Reparation in the amount of $480, with interest, should be 
awarded to complainant against Manteca as damages for Man- 
teca’s breach. 


Complainant has named Calcagno as a party respondent in 
this proceeding. In reviewing the complaint, we fail to see 




















SCHLANGER v. HARTMAN 881 
Cite as 24 A.D. 881 


where any cause of action has been stated as to this respondent. 
In addition, it is our opinion that complainant has failed to 
introduce evidence showing that Caleagno assumed any contrac- 
tual obligation toward complainant with respect to this trans- 
action. Accordingly, it is concluded that the complaint as to 
Calcagno should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Manteca 
Frozen Foods shall pay to complainant, as reparation, $480, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1963, until paid. 


The complaint as to respondent Calcagno Farms is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9922) 


J. SCHLANGER & SONS v. HARTMAN DISTRIBUTORS, INC., and/or 
HARTMAN-GROSSMAN DistT., INc. PACA Docket No. 9577. De- 
cided June 9, 1965. 


Deductions—Breach of contract—Untimely notice 


Deductions for alleged shortage and bad condition of fruit not allowed 
where respondents failed to give timely notice of such alleged breaches 
of contract. 

Einhorn and Schachtel, Philadelphia, Pa., for complainant. 

Respondent Hartman-Grossman Dist., Inc. pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is 4 reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with transactions 
involving shipments of perishable agricultural commodities in 
interstate commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondents and respond- 
ent Hartman-Grossman Dist., Inc., filed an answer. Respondent 
Hartman Distributors, Inc. did not file an answer. Although 
the amount claimed in the complaint exceeds $1,500, the claim 
was subsequently reduced to an amount less than $1,500, and 
the issues are submitted under the shortened procedure provided 
in the Rules of Practice (7 CFR 47.20). Pursuant to such proce- 
dure, complainant filed an opening statement, respondent 
Hartman-Grossman Distributors, Inc. filed an answering state- 
ment, and complainant filed a statement in reply. Complainant 
also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, William Schlanger, doing 
business as J. Schlanger & Sons, whose address is B&O Plat- 
form, Post 78, Delaware Avenue and Jackson Street, Philadelphia, 
Pennsylvania. 


2. At the time of the transactions involved herein, respondent 
Hartman Distributors, Inc., was licensed under the Act as a 
corporation. This firm merged with Grossman Bros., Inc. on 
January 1, 1964, and the new corporation of Hartman-Grossman 
Dist., Inc., was formed, the latter corporation assuming the 
assets and liabilities of Hartman Distributors, Inc. Hartman- 
Grossman Dist., Inc. was issued a license on March 30, 1964, 
The address of both Hartman Distributors, Inc., and Hartman- 
Grossman Dist., Inc., in 33 Tucker Street, Trenton, New Jersey. 


3. On or about June 26, 1963, in interstate commerce and by 
oral contract, complainant sold and delivered to respondent 
Hartman Distributors, Inc. 330 watermelons for a total purchase 
price of $239.25. 


4. On or about October 18, 1963, in interstate commerce and 
by oral contract, complainant sold and delivered to respondent 
Hartman Distributors, Inc. certain potatoes for a total price of 
$135. 


5. Between October 21 and October 24, 1963, contemplating 
shipment in interstate commerce, complainant, at the request 
of respondent Hartman Distributors, Inc., purchased for said 
respondent various perishable agricultural commodities in the 
total amount of $2,172.50, for which complainant paid the purchase 
prices. Respondent Hartman Distributors, Inc. agreed to pay 
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complainant 10 cents per package brokerage on the commodities 
purchased on behalf of this respondent, the total amount of 
such brokerage being $65.60. 


6. Complainant shipped, on the various dates of purchase, from 
Philadelphia, Pennsylvania, in trucks operated by common 
carriers, to respondent Hartman Distributors, Inc. at Trenton, 
New Jersey, the commodities referred to in Finding of Fact 5. 
This respondent accepted all of the commodities. 


7. The total purchase price for all the commodities and the 
brokerage is $2,612.35. Respondents have made payments to 
complainant totaling $1,286.29. There remains due and owing 
to complainant from respondents the sum of $1,326.06. 


8. An informal complaint was filed on January 10, 1964, 
which was within 9 months after accrual of the causes of action 
herein. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of 
the contracts involved herein. The only issue before us for deter- 
mination concerns the balance due complainant from respondents. 


In the answer filed, it is contended that the invoice of October 
21, 1963, is in error in listing 10 crates of California oranges for 
a total price of $42.10. It is alleged that 9 crates were received 
and that this item should be reduced by $4.21. It is further 
alleged in the answer that the balance of $21.75 claimed in the 
complaint as due on watermelons, at 7214 cents each, was de- 
ducted from the remittance to complainant because 30 water- 
melons in the load were spotted and had end rot. Respondents 
made payments on account and Hartman-Grossman Dist., Inc. 
admits in its answering statement that there is a balance due 
complainant of $1,300, but denies owing an additional $26.06, 
which represents the deductions for one crate of oranges and 30 
watermelons claimed to be in bad condition, 


Complainant contends that ten crates of oranges were shipped 
and that he had no notice of the alleged shortage until the answer 
was filed. Complainant also contends that notice of the alleged 
poor condition of 30 watermelons was not given until approxi- 
mately three weeks after the melons were delivered. Respondents 
have the burden of showing that timely notice was given with 
respect to the two claims asserted. Respondents have not sus- 
tained that burden. Accordingly, the claims must be disallowed. 


884 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 884 


The failure to pay complainant the balance of $1,326.06 is in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation against respondents, jointly and severally, in the 
amount of $1,326.06, with interest. Of course, payment of the 
total amount of $1,326.06, with interest, to complainant will 
discharge his claim. Newbern Groves, Inc. v. Bisesi Fruit Co. 
and/or Lally, Berthelson & Welsh, Inc., 18 A.D. 738. 


ORDER 


Within 30 days from the date of this decision, respondents, 
jointly and severally, shall pay to complainant, as reparation, 
$1,326.06, with interest thereon at the rate of 5 percent per annum 
from December 1, 1963, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 9923) 


E. J. HARRISON & SON v. THE A. E. ALBERT & SONS, INc. PACA 
Docket No. 9375. Decided June 11, 1965. 


Potatoes for chipping—Prevailing market price—Counterclaim— 
Packaging—Jurisdiction limited to contract use 


Having accepted shipments of potatoes and having failed to prove alleged 
warranty that potatoes would be suitable for chipping or that respond- 
ent charged more than pevailing market price, respondent liable for 
purchase price less credit for bags utilized in connection with contract. 


Complainant pro se. Mr. Kenneth B. Bowen, Northampton, Mass., for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with trans- 
actions involving shipments of potatoes in interstate commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent, and respondent 
filed an answer, a counterclaim for $1,570, and a request for 
oral hearing. The counterclaim concerned 15,700 used burlap 
bags allegedly received by complainant from respondent for use 
in shipping potatoes to respondent and others. Complainant 
filed a reply. Upon a motion to dismiss the counterclaim for 
lack of jurisdiction, it was ruled that jurisdiction of the act at 
most would extend to those bags actually used or intended to be 
used pursuant to the contracts for potatoes and, therefore, the 
maximum amount recoverable under the counterclaim would 
be $460.50. Since the amount involved in neither the complaint 
nor the counterclaim exceeds $1,500, the issues are submitted 
under the shortened procedure provided in the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed 
an opening statement, and respondent filed an answering state- 
ment. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Lillian White- 
head Harrison and Earl James Harrison, Jr., doing business as 
E. J. Harrison & Son, whose address is P.O. Box 92, Capeville, 
Virginia. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent, The A. E. Albert & Sons, Inc., is a corporation 
whose address is Worthington, Massachusetts. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. During June and July 1963, by oral contracts, and in the 
course of interstate commerce, complainant sold to respondent 
12 truckloads of U.S. No. 1, Size A, Pungo potatoes at the 
market prices prevailing on the dates of shipment, f.o.b. shipping 
point in the State of Virginia. 


4. Complainant shipped 12 truckloads of Pungo potatoes in 
100-pound bags from the Cape Charles area in Virginia to respond- 
ent in Massachusetts, and invoiced respondent for each shipment, 
as follows: 
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Complainant’s 


Date Shipped No. Bags Invoice price per bag Invoice No. 
6/19/63 350 $1.90 3394 
7/1/63 400 1.35 8575 
7/1/63 355 1.35 3576 
7/1/63 375 1.35 3582 
7/2/63 380 1.35 3589 
7/2/68 380 1.35 3590 
7/2/63 380 1.35 3594 
7/9/63 380 1.45 3623 
7/9/63 360 1.45 3625 
7/9/63 435 1.45 3626 
7/9/63 350 1.45 3629 
7/9/68 460 1.45 3630 


5. Each load of potatoes was federally inspected on or about 
the date of shipment and certified as U.S. No. 1, Size A, with 
no soft rot. 


6. The Federal-State Market News Reports giving shipping 
point information for Onley, Virginia, to cover shipping points 
on the Eastern Shore of Virginia quote prices for 100-pound 
sacks of U.S. No. 1, Size A, Pungos, f.o.b. shipping point, as 
$1.40-1.60, mostly $1.50, on July 2, 1963 and as $1.50-1.70, mostly 
$1.50-1.60 on July 9, 1963. 


7. Respondent accepted the 12 truckloads of potatoes and paid 
in full for 9 of them. Respondent has failed to remit $349.80 
on Invoice No. 3394, $214.13 on Invoice No. 3590, and $194.26 
on Invoice No, 3625. totalling $758.19. 


8. The formal complaint was filed on December 20, 1963, and 
the counterclaim was filed on February 19, 1964; these filing dates 
were within 9 months after accrual of their respective causes of 
action. 


CONCLUSIONS 


The only disputed shipments are those represented by Invoice 
Nos. 3394, 3590, and 3625. On invoices numbered 3590 and 3625, 
respondent contends that the price was 10¢ per bag higher than 
the prevailing current market price at Cape Charles, Virginia, 
on the dates of shipment, but respondent submits no supporting 
evidence on this issue. Complainant has submitted an affidavit 
from another buyer, and complainant’s position is also amply 
supported by the fact that respondent itself paid identical invoice 
prices to complainant for other shipments on the same dates, 
namely, $1.35 per bag for two other loads of potatoes shipped 

















HARRISON v. ALBERT 887 
Cite as 24 A.D. 884 


on July 2, 1963, and $1.45 per bag for four other loads shipped 
on July 9, 1963 (see Finding of Fact No. 4). Moreover, the 
market news reports quote prices higher than those invoiced as 
current shipping prices for the area on July 2 and July 9, 1963. 
It is concluded that respondent’s contention here is without merit. 


Respondent also contends that complainant guaranteed that 
all the potatoes shipped would be suitable for chipping purposes. 
There is no written contract, and the parties are in direct conflict 
as to such guarantee. We conclude that respondent has failed to 
sustain the burden of proving such contention. 


Respondent next alleges that it did not order the potatoes 
covered by invoice number 3394. Respondent contends that, 
pursuant to an agreement with complainant, it accepted only 
that portion of this shipment which was suitable for chipping 
purposes, and sent the remainder of the load elsewhere. All of 
this is disputed by complainant. It is significant that in the 
investigative stage respondent made no such claims. From the 
evidence we conclude that respondent bought the potatoes, without 
any warranty of suitability for chipping, and that respondent 
accepted the potatoes in this shipment upon arrival. 


As indicated earlier the jurisdiction of the Secretary does not 
extend to a contract for bags separate from the contracts for 
potatoes. However, the evidence indicates that three loads of 
potatoes, totaling 1,175 bags were shipped by complainant in 
bags received from respondent and that the reasonable value 
was 10¢ per bag, or $117.50. Respondent is entitled to credit 
for these bags. 


The failure of respondent to pay to complainant $758.19, less 
$117.50 for the bags used, or $640.69, is in violation of section 2 
of the act. Reparation should be awarded complainant in that 
amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $640.69, with interest thereon 
at the rate of 5 percent per annum from August 1, 1963, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 9924) 


LACONADO PRODUCE, INC. v. NEM-AR-Co DISTRIBUTING, INC. PACA 
Docket No. 9539. Decided June 11, 1965. 


Contract term—“Terminal quality” of lettuee—Good delivery— 
Acceptance by diversion 


Where respondent accepted shipment of lettuce by diversion and failed 
to prove that “terminal quality” of lettuce is same as or equal to 
U.S. No. 1 grade lettuce or has established meaning and where com- 
plainant made good delivery pursuant to good delivery standards, 
respondent liable for purchase price. 


Golbus & Golbus, Chicago, Ill., for complainant. Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with a trans- 
action in interstate commerce involving a carload of lettuce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent and respondent 
filed an answer and counterclaim thereto, Since the amount of 
damages claimed, either in the formal complaint or in the counter- 
claim, does not exceed $1,500, the evidence is submitted under 
the shortened procedure provided in the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant filed an opening 
statement and respondent filed an answering statement. Com- 
plainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Laconado Produce, Inc., is a corporation whose 
address is P.O. Box 405, Alamosa, Colorado. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent, Nem-Ar-Co Distributing Inc., is a corporation 
whose address is 410 West Maryland Avenue, Phoenix, Arizona. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 














LACONADO v. NEM-AR-CO 889 
Cite as 24 A.D. 888 


38. On August 5, 1963, in the course of interstate commerce, 
complainant, acting through its sales manager, Leonard O’Day, 
sold to respondent, through its (respondent’s) employee, Barney 
Reilly, 703 cartons of Colorado lettuce, 2-dozen size, Orbit brand, 
at an agreed price of $1.25 per carton, f.o.b. Alamosa, Colorado, 
plus 16¢ per carton cooling charges, or a total of $991.23 for the 
lot. 


4. The 703 cartons of lettuce which are the subject of this 
proceeding were loaded into car ART 52312 at Alamosa, Colorado, 
on August 5 and respondent was advised of such action. There- 
after, on the same day, respondent issued a sales confirmation 
reflecting the details of the transaction, including the notation 
that the contract destination of the car was Chicago, Illinois, 
and that the brand of lettuce contained in the car was “Orbit.” 


5. Complainant, on August 6, 1963, at 4:35 a.m., billed car 
ART 52312 out of Alamosa, Colorado, to respondent at Chicago, 
Illinois. The car never arrived at Chicago, however, but was 
diverted on August 8, 1963, at Decatur, Illinois by respondent 
to Fort Pitt Tomato & Produce Co. (hereinafter referred to 
as Fort Pitt) at Pittsburgh, Pennsylvania, on consignment. 


6. The shipment arrived in Pittsburgh at 10:45 p.m. on Satur- 
day, August 10, and was placed at the Fort Pitt siding at 11:45 
p.m. that same evening. A Federal inspection for condition only 
was made of the subject lettuce at 12:20 p.m. on Monday, August 
12, at Pittsburgh, while car ART 52312 was in the process of 
being unloaded. The results of that inspection, in relevant part, 
are as follows: 


ce ek * 


“Temperature of Product: Doorway at top 46° F., bottom 
44° F, 


“Condition: Heads or portions of heads not affected by 
decay or Tipburn are fresh and light to good 
green color. No decay affecting wrapper leaves 
only. Head leaves: Damage by external Tipburn 
ranges from 2 to 4 heads per carton, average 
11%. Decay ranges from 2 to 17 heads in most 
cartons, many none, average 21%, Bacterial 
Soft Rot, advanced stages.” 


7. The lettuce in car ART 52312 was sold on consignment by 
Fort Pitt and an account sales, dated August 21, 1963, was 
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rendered by this consignee to respondent. Fort Pitt also remitted 
$301.13 to respondent as the net proceeds realized from the sale 
of the subject lettuce, which sum in turn was paid to complainant 
by respondent, without prejudice to complainant’s right to make 
further claims against respondent in connection with this trans- 
action. 


8. An informal complaint was filed on September 23, 1963, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent admits that it accepted the shipment of lettuce 
involved herein. Having done so, it is liable to complainant for 
the agreed contract price, less provable damages sustained as 
the result of any breach of contract by complainant. The burden 
of proving both breach and damages, by a preponderance of the 
evidence, rests upon respondent as the party asserting same. 
O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 18 
A.D. 11738. 


Respondent alleges several breaches of contract on the part of 
complainant, including the breach of an express warranty, pur- 
portedly made by O’Day to Reilly, that the lettuce in car ART 
52312 was “terminal quality” on the date of sale. Respondent 
contends that it is recognized by the trade that “terminal quality” 
of lettuce is equal to, or the same as, lettuce grading U.S. No. 1; 
that the parties to this contract knew and understood this; but 
that the subject lettuce failed to meet this requirement of the 
contract, in breach thereof. 


Complainant filed no reply to the answer and counterclaim 
submitted by respondent. Under the rules of practice, however, 
7 CFR 47.9(c), the failure to file a reply is not deemed an admis- 
sion of the allegations contained in the answer, but is regarded 
as a denial of such allegations. 


Assuming, without deciding, that the lettuce was warranted 
by complainant to be “terminal quality” on the date of sale, 
as alleged by respondent, we must next determine whether such 
expression is synonymous with the term “U.S. No. 1 grade.” 
In Mapes Produce Company v. Thomas J. Holt Co., Inc., 24 A.D. 
334, respondent raised this identical defense. We pointed out in 
that case that “terminal quality” is not one of the trade terms 
and definitions construed in section 46.41 of the regulations in 
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effect at the time of the transaction involved in that case. We 
also pointed out that respondent had the burden of proving, 
by a preponderance of the evidence, that “terminal quality” 
lettuce is equal to, or is the same as U.S. No. 1 lettuce. We con- 
cluded in the Holt case that respondent had failed to sustain its 
burden of proving that there was any correlation between the 
term “terminal quality” and the United States Standards for 
lettuce. In reviewing the evidence in this case, we come to the 
conclusion that respondent here has failed to sustain its burden 
of proving, as in the Holt case, that there is any correlation 
between the term “terminal quality” and the United States 
Standards for lettuce, and has also failed to show that there is 
any established meaning for this term. 


Respondent, in its answer, alleges also that the subject lettuce 
failed to meet the good delivery standards for lettuce set forth 
in section 46.42 of the applicable regulations, in breach thereof, 
in that the lettuce was abnormally deteriorated both at contract 
destination in Chicago and at the ultimate destination, Pittsburgh, 
Pennsylvania, Respondent points to the results of the Federal 
inspection made of the lettuce in Pittsburgh on August 12 as 
proof that the shipment would have been abnormally deteriorated 
at contract destination, had it gone on to Chicago rather than 
being diverted to Pittsburgh. This argument by respondent is 
not persuasive, for the evidence indicates that the lettuce, except 
for its diversion by respondent, would have arrived at Chicago 
on August 8. The results of the Federal inspection were thus 
obtained some four days after the lettuce would have arrived 
in Chicago. Under these circumstances, we consider that the 
results obtained from the inspection are too remote in time to 
establish the condition of the lettuce at Chicago, and to support 
a decision that the shipment did not meet the good delivery 
standards for lettuce set forth in the regulations, in breach of 
the contract between the parties. 


Respondent, in addition to the foregoing, has alleged several 
breaches of contract by complainant. We have examined these 
allegations carefully, together with respondent’s proof offered 
in support thereof, and conclude that they are all without merit. 


Respondent has filed a counterclaim herein, based upon its 
various allegations of breach of contract by complainant. Since 
we conclude that respondent has failed to establish any breach 
of contract by complainant, we also conclude that the counter- 
claim has no foundation and therefore should be dismissed. 
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The total of the f.o.b. contract price is $991.23. Respondent 
has paid $301.13 to complainant in connection with this trans- 
action, leaving an unpaid balance of $690.10. Respondent’s 
failure to pay this sum to complainant is in violation of section 
2 of the act, for which damages in the amount of $690.10 should 
be awarded to complainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $690.10, with interest thereon 
at the rate of 5 percent per annum from September 1, 1963, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9925) 


MANTECA FROZEN FOODS v. GRIFFIN GROCERY COMPANY, a/t/a 
GRIFFIN MANUFACTURING COMPANY. PACA Docket No. 9549. 
Decided June 17, 1965. 


Contract term—Storage charges 


Where contract provided for payment of storage charges by buyer after 
first month’s storage, seller’s additional claim for interest, insurance 
and carloading disallowed. Buyer’s payment of storage charges where 
seller made late delivery resulted in overpayment, but since buyer 
has not requested affirmative relief, no additional amount is due seller. 


Complainant and respondent pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in the amount of $451 in 
connection with transactions involving shipments or frozen 
sliced peaches in interstate commerce. 
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A copy of the complaint and a copy of the Department’s 
report of investigation were served upon respondent, and 
respondent filed an answer, denying liability to complainant for 
any amount. Since the amount involved does not exceed $1500, 
the issues are submitted under the shortened procedure provided 
in the Rules of Practice (7 CFR 47.20). Pursuant to such proce- 
dure, complainant filed an opening statement, respondent filed an 
answering statement, annd complainant filed a statement in reply 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Manteca Frozen Foods, is a corporation whose 
address is P. O. Box 1029, Manteca, California. 


2. Respondent is a corporation, Griffin Grocery Company, also 
trading as Griffin Manufacturing Company, whose address is 
P.O. Box 1618, Muskogee, Oklahoma, At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. On or about August 19, 1963, contemplating shipment in 
interstate commerce, complainant sold to respondent 4,000 32- 
pound cans, frozen sliced peaches, 1963 crop, at 11 cents per 
pound. The contract provided for handling and first month’s 
storage to October 1, 1963, to be paid by complainant, and 
subsequent storage charges to be paid by respondent. The con- 
tract also provided for shipment of one car by October 1, 1963, 
and the second car to be shipped by January 1, 1964. 


4. The contract between the parties was negotiated by C. 
Harms Company, San Jose, California, which issued a Sales 
Memorandum and forwarded copies to the parties. 


5. On September 19, 1963, respondent issued shipping instruc- 
tions to complainant for shipment on October 1 of 2,000 cans of 
peaches to Muskogee. The broker forwarded the instructions 
to complainant, with the following additional instructions: “On 
October 1st please ship one car of peaches to Griffin Grocery 
Company in accordance with the enclosed shipping instructions.” 


6. On October 22, 1963, complainant shipped the first load of 
peaches, consisting of 2,000 30-pound cans, in car PFE 302035 
from Turlock, California, to respondent at Muskogee, Oklahoma. 
Complainant invoiced respondent on September 25, 1963, for 
60,000 pounds of frozen sliced peaches at 11 cents per pound, 
for a total invoice price of $6,600. 
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7. Respondent accepted the shipment referred to above and 
paid complainant the purchase price. On October 7, 1963, 
respondent issued its check in the amount of $96 to Turlock 
Refrigerating Company, Turlock, California, in payment of 
storage charges, at 15 cents per hundred pounds. 


8. On December 12, 1963, respondent sent a letter to the 
broker, asking that the second shipment (due to be shipped by 
January 1, 1964) be delayed. The broker notified complainant 
of respondent’s request by letter of December 16, 1963. Com- 
plainant agreed to the delayed shipment. 


9. On February 17, 1964, the broker, on behalf of respondent, 
issued shipping instructions to complainant for shipment on 
February 28 of the second load of frozen sliced peaches. The 
instructions included under “Remarks” the words, “Price 11¢ 
per lb. plus accrued storage.” 


10. On or about February 27, 1964, complainant shipped in 
car PFE 300634 from Turlock, California, to respondent at 
Muskogee, Oklahoma, 2,000 30-pound cans of frozen sliced 
peaches. Respondent accepted the shipment on arrival. 


11. On or about February 27, 1964, complainant issued and 
sent to respondent an invoice for 60,000 pounds of sliced peaches, 
at 11 cents, or a total of $6,600 plus storage charges for 5 months 
at $.0025 per pound per month, or total storage charges at $750, 
making a total invoice price for this shipment of $7,350. Respond- 
ent paid complainant $6,960 on the invoice covering the shipment 
of February 27, 1964. In August 1964, respondent paid an addi- 
tional $24 on storage charges in connection with this shipment, 
making total remittances of $6,984. 


12. The formal complaint was filed on July 20, 1964, which was 
within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant contends that the first carload of peaches is in 
dispute because it was shipped after October 1, 1963, and that 
complainant, therefore, should be paid a balance of $54 handling 
and storage charges on this shipment for the month of October. 
The Sales Memorandum issued by the broker at the same time of 
the transaction provided for “handling and first month’s storage 
to be for account of seller; subsequent for the account of buyer,” 
and the contract called for shipment of the first car by October 1, 
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1963, and the second car by January 1, 1964. In its opening state- 
ment, complainant contends that it was ready to ship the car 
October 1, but that the broker “advised us to hold up shipment at 
the request of Griffin.” Respondent denies it requested that this 
shipment be deferred, and complainant has submitted no addi- 
tional evidence to support this contention. 


On September 19, approximately one month after the contract 
was entered into, respondent sent to the broker shipping instruc- 
tions for complainant, ordering the first car shipped out on Octo- 
ber 1, 1963, and stating that, “Storage on these peaches is to be 
paid by the seller until October 1, at which time 2,000 cans will 
be loaded and shipped to Muskogee.” The broker forwarded re- 
spondent’s shipping instructions to complainant and also enclosed 
the broker’s instructions for shipment on October 1. Other evi- 
dence in the record includes a copy of a letter sent by respondent 
to complainant on October 14 stating respondent was not going 
to pay the invoice “until we get shipment. I wrote you and asked 
you to get the car out, and I take it from this letter written Octo- 
ber 11 that it hasn’t moved yet.” We conclude, on the basis of the 
evidence, that no request was made by respondent for a deferment 
on the first shipment. It is concluded that respondent owed com- 
plainant nothing for storage charges in connection with the first 
carload of peaches. 


As to the second shipment, respondent contends that it has paid 
complainant all that is due under the contract. Respondent fur- 
ther contends that standard storage charges are 15¢ per 100 
pounds per month. This is conceded by complainant although re- 
spondent was billed on February 27, 1964 for “Storage from 
9-30-63 to 2-29-64 (5 months) at .0025 per pound per month, 
$750.00.” The shipment contained 60,000 pounds of fruit. On 
March 24, 1964, complainant, following receipt of respondent’s 
remittance on the second shipment, sent respondent a letter which 
reads, in part, as follows: 


“We notice you deducted $397.00 from our invoice number 
6987 [apparently this figure should have been $390]. Our 
standard terms on carrying merchandise for buyers is 14¢ 
per pound on the net weight of the fruit. Our charges cover 
storage, interest, insurance and carloading. ... Our charges 
broken down are as follows: 


“Storage at .15¢—$96.00 per month 
Interest at 6%—$33.00 per month 
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Insurance—$3.50 per month 
The balance is for carloading.” 


On April 30, 1964, respondent sent a letter to the Department 
stating that it paid one month’s storage at 15¢ a hundred on 
October 7, and that it had “always been the practice, as long as 
we have been buying,” that the shipper stands all the charges for 
handling fruits and if it went into storage the buyer paid nothing 
but the storage, “and that is exactly what we did in this case and 
our contention [is that] is all that we are entitled to pay.” 


On May 18, 1964, in a letter addressed to the Department, the 
broker made the following statement. “To my recollection, I did 
not discuss with Mr. Cole [respondent] or with Mr. Simonds 
[complainant], the rate of the carrying charges. It is my under- 
standing, however, that the standard rate for carrying charges is 
14 ¢ per pound per month and I have written many orders showing 
this rate. On the other hand, I have also written many orders 
wherein the seller charges the exact storage charges and nothing 
additional for interest, insurance, etc.” 


On the basis of the evidence, it is our conclusion that the parties 
did not understand and agree, at the time the transaction was 
entered into, that respondent would pay anything more than the 
purchase price at 11¢ per pound, and storage charges on the fruit 
after October 1, 1963. The broker states that the matter was not 
discussed with the parties, and respondent contends that it had 
never been called upon in any similar transaction to pay anything 
except the purchase price and storage charges, which respondent 
understood it was to pay in this case. The mere fact that it was 
complainant’s “standard terms on carrying merchandise for buy- 
ers” to include such items as “interest,” “insurance,” and “car- 
loading charges” when invoicing the buyer is not sufficient to 
make such items a part of the contract in this case. Before com- 
plainant can hold respondent liable for such items, it must ap- 
pear that respondent knew and agreed that it was to be charged 
for these items in addition to the storage charges. As we have 
stated, the evidence does not support such a finding. 


The correct invoice items for the second shipment under the 
contract between the parties should have been for a total pur- 
chase price of $6,600, plus storage charges for 5 months on 60,000 
pounds of fruit, at 15¢ per hundred pounds per month, or total 
storage charges of $450, making a total invoice price of $7,050. 
Respondent has remitted a total of $6,984 on this invoice, leaving 
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a balance of $66. Since respondent paid $96 storage on the first 
shipment, which it was not obligated to pay, it appears that com- 
plainant has actually been overpaid $30. However, since respond- 
ent has not requested affirmative relief, we merely conclude that 
respondent is not indebted to complainant in any additional 
amount, and the complaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9926) 


In re MANDELL, SPECTOR, RUDOLPH Co. PACA Dockets No. 8998 
and 9303. Decided June 22, 1965. 


Reconsideration—Issuance and suspension of license 


Upon reconsideration, it is ordered that a license shall be issued to respond- 
ent effective July 6, 1965, and said license and any other license held 
by respondent are suspended effective July 6, 1965, for a period of 90 
days. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER DISMISSING PETITION FOR 
RECONSIDERATION 


On May 14, 1965, a “Decision and Order” (24 A.D. 651) was 
issued in this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). The 
respondent in PACA Docket No. 8998 was found to have violated 
the act as charged and the order issued prescribed that “any 
license” held by respondent was suspended for a period of 90 
days. The applicant for a license in PACA Docket No. 9303 is 
the respondent in PACA Docket No. 8998 and the order also 
directed that a license not be issued until the expiration of a 90- 
day period. 


The complainant filed a petition for reconsideration on May 20, 
1965. The petition first points out that respondent’s license ier- 
minated automatically on October 21, 1963, (see Finding of Fact 
No. 2) and that, to avoid any legal problems caused thereby, a 
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license should be ordered to be issued and should also be ordered 
suspended if the suspension is to be the sanction ordered. The 
petition, however, goes on to say that revocation should be the 
sanction unless respondent makes restitution of about $4,176.70, 
less credits for certain overpayments to consignors, which is the 
amount shown by the Findings of Fact to constitute underpay- 
ment to shippers. 


After careful consideration of the petition and the reply thereto 
filed by respondent we conclude that the suspension ordered should 
be made effective. The suspension rather than revocation was 
ordered to maintain a measure of comparability of sanctions not 
only in disciplinary proceedings under the act but also under 
similar regulatory statutes administered by the Department. In 
our best judgment the suspension should stand as ordered. 


ORDER 


A license under the act shall be issued to respondent effective 
July 6, 1965. Said license and any other license held by respondent 
are suspended effective on July 6, 1965, for a period of 90 days. 





(No. 9927) 


GROWERS EXCHANGE, INC. v. NEIMAN Bros. PACA Docket No. 
9568. Decided June 23, 1965. 


Reconsideration—New evidence—Petition dismissed 
As the order of May 12, 1965, is supported by the evidence and the law 
applicable thereto, and new eviderice cannot now be considered, respond- 
ent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 12, 1965, awarding complainant repara- 
tion against respondent in the amount of $927.74. A copy of this 
order was served upon respondent on May 14, 1965, and respond- 
ent requested an extension of time to file a petition for reconsider- 
ation. The time was extended to June 14, 1965, for the filing of 
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such petition and a stay order was issued, staying the order of 
May 12, 1965, pending the issuance of a further order in this 
proceeding. Respondent’s petition for reconsideration was filed 
on June 11, 1965. 


In his petition, respondent repeats much of the argument pre- 
sented in support of his answer to the complaint. Respondent 
has also attached to the petition new and additional evidence in 
support of his position. Since this evidence was not a part of the 
record in the case, it cannot be considered in determining the 
merits of respondent’s petition for reconsideration of the order 
of May 12, 1965. 


The points discussed in respondent’s petition were carefully 
considered at the time of the issuance of the prior order herein. 
Upon a reconsideration of that order, we find respondent’s con- 
tentions without merit. We further find that the order of May 
12, 1965, is supported by the evidence of record and by the law 
applicable thereto. Accordingly, respondent’s petition should be 
and hereby is dismissed, without prior service upon complainant. 
The stay order of May 25, 1965, is vacated, and the order of 
May 12, 1965, is reinstated. The reparation awarded therein shall 
be paid within 30 days from the date of this order. 


This order shall be published, and copies shall be served upon 
the parties. 


(No. 9928) 


WILCoO PRODUCE COMPANY v. PACKER’S SUPER MARKETS, INC. 
PACA Docket No. 9597. Decided June 23, 1965. 


Suitable shipping condition—Good delivery standards—Rejection 
without reasonable cause—Unloading after rejection 


Where respondent, after rejecting shipment, unloaded part of carload of 
lettuce, which conformed to good delivery standards, respondent liable 
for fair market value, but as this value is greater than amount claimed, 
reparation awarded in amount claimed in complaint. 


Mr. Paul G. Hunter, Bureau of Service, Vegetable Growers Association, 
Glendale, Ariz., for complainant. 
Golenbock and Barell, New York, N.Y., for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $529.01 in connection 
with a transaction involving a shipment of lettuce in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and a copy 
of the report of investigation was served upon complainant. Re- 
spondent filed an answer, denying liability and contending that 
complainant failed to deliver lettuce meeting contract require- 
ments. Since the amount involved does not exceed $1500, the 
issues are submitted under the shortened procedure provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of A. Verne Ballard, 
Floyd B. Perry and Ben Kellerman, Inc., doing business as Wilco 
Produce Company, whose address is P.O. Box 457, Blythe, Cali- 
fornia. 


2. Respondent, Packer’s Super Markets, Inc., is a corporation 
whose address is 150 52nd Street, Brooklyn, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about April 7, 1964, contemplating shipment in inter- 
state commerce, complainant sold to respondent a carload of 
lettuce containing 704 cartons, “Ram” brand, 2-dozen size, at an 
agreed price of $1.25 per carton, plus 16¢ per carton vacuum 
cooling, f.o.b. shipping point, for a total invoice price of $992.64. 


4. The contract was negotiated by George DePaoli Company, 
a broker located at Salinas, California. The broker issued a 
memorandum of sale and forwarded copies to the parties. 


5. On April 7, 1964, complainant shipped from Blythe, Cali- 
fornia, to respondent at New York, New York, 704 cartons of 
lettuce in car SFRD 8118, pursuant to the contract referred to 
above. 
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6. The lettuce arrived at destination on or about April 14, 
1964, and a Government inspection was made at 4:15 p.m. that 
day. The report of that inspection showed an average of 20% 
grade defects, consisting of poorly trimmed and broken midribs. 
The condition and grade were reported as follows: 


“Condition: Heads or portions of heads not affected by 
decay or other condition defects are fresh. 
Wrapper leaves: no decay affecting wrapper 
leaves only. Head leaves: Average 1% damage 
by rib discoloration. Average 3% damage by 
reddish discoloration following bruising, scat- 
tered throughout pack. Average 1% decay. 


“Grade: Fails to grade U. S. No. 1, 87% hard or firm 
account of grade defects.” 


7. On April 15, 1964, respondent sent complainant a wire at 
12:59 p.m., e.s.t., stating “AS RESULT OF GOVERNMENT IN- 
SPECTION WE ARE REFUSING THIS CAR.” On the same 
date, April 15, at 2:55 p.m., p.s.t., complainant wired respondent 
as follows: “WE HANDLING FOR ACCOUNT WHOM MAY 
CONCERN AND HOLDING YOU FULLY RESPONSIBLE FOR 
INVOICE PRICE OF THIS CAR.” 


8. On April 15, 1964, at 2:15 p.m., p.s.t., complainant diverted 
car SFRD 8118 to Yeckes-Eichenbaum, Inc., New York City, 
New York. Upon being informed that this consignee was unable 
to handle the lettuce, complainant rediverted the car at 8:45 a.m., 
p.s.t., on April 16, 1964, to Vita-Wellbrock-Kearney, Inc., New 
York City, New York, for disposition of the lettuce. 


9. Some time after complainant diverted the carload of lettuce, 
respondent changed its mind about rejecting the lettuce, but failed 
to notify complainant to that effect. Respondent then proceeded 
to unload 404 cartons of the lettuce before the new consignee took 
possession. Thereafter, Vita-Wellbrock-Kearney, Inc., unloaded 
283 cartons of lettuce from the car, which it sold for proceeds of 
$463.63, after deducting handling charges and commission, but 
with no deduction for freight. This amount, together with an 
account sales, was remitted to complainant. Seventeen cartons 
of lettuce from the car were unaccounted for. Respondent has 
paid complainant nothing in connection with the transaction. 


10. The formal complaint was filed on August 10, 1964, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


Respondent contends in its answer to the complaint that the 
lettuce did not “conform to that called for by the order of respond- 
ent.” Respondent states that it “called for” U.S. No. 1 grade 
lettuce and that the lettuce failed so to grade as shown by the 
Government inspection made at New York. In support of its 
claim that the contract was for U. S. No. 1 lettuce, respondent 
submitted a sworn statement by George DePaoli, who acted as 
broker in the transaction. This undated statement is addressed 
“To Whom it May Concern” and is as follows: “The agreement 
that Packers Super Markets, Inc. and I, George DePaoli, have is 
that all merchandise purchased for Packer’s Super Markets, Inc. 
must be U. S. One with a Government inspection or, if not, U. S. 
One Quality at shipping point.” The memorandum of sale issued 
by the broker makes no reference to grade or quality, but simply 
lists “Ram Brand Carton Lettuce,” at $1.25 per carton, cooling 
16¢ per carton. There is no evidence that either party made any 
objection to the terms of the contract as shown on the memoran- 
dum of sale. The broker’s affidavit is in general terms with no 
references to the transaction in question. It cannot be concluded 
as a fact from this statement that U.S. No. 1 grade lettuce was 
mentioned during the negotiations leading to the transaction. We 
conclude, therefore, that the contract did not specify lettuce of 
U.S. No. 1 grade, but called for 704 cartons of “Ram” Brand 
lettuce. 


Under the contract, which did not specify a grade, complainant 
was required to deliver lettuce of merchantable quality which 
would meet the Good Delivery Standards set forth in Section 46.44 
of the Regulations. This section provides that if the contract 
does not specify a U.S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15%, by 
count, of the heads in any lot which are damaged by condition 
defects, including therein not more than 9% serious damage of 
which not more than 5% may be decay affecting any portion of 
the head exclusive of wrapper leaves. Since the Federal inspection 
of the lettuce at New York, on April 14, 1964, showed only 5% 
condition defects upon arrival, the lettuce was well within the 
Good Delivery Standards. The 20% grade defects, consisting of 
poorly trimmed and broken midribs, did not make the lettuce un- 
merchantable. Accordingly, we conclude that the lettuce met 
contract requirements and that respondent’s rejection was with- 
out reasonable cause and in violation of Section 2 of the Act. 











OR lhe eS Se Ue 


' cTr ' — er" 








CUSUMANO v. RECKER 903 
Cite as 24 A.D. 903 


Following respondent’s rejection of the lettuce upon arrival 
and inspection at New York, respondent admits that it changed 
its mind about the rejection, and unloaded 404 cartons of the 
lettuce. It is not claimed that respondent informed complainant, 
however, that it decided to accept the lettuce. Since respondent 
was promptly notified that complainant was handling the lettuce 
for whom it may concern and was holding respondent liable for 
any loss, it should have been clear to respondent that complainant 
had probably taken possession of the lettuce, or exercised domin- 
ion over the shipment, on the very day that respondent rejected it. 


However, since respondent unloaded and took possession of 
404 cartons of the lettuce, it is liable to complainant for at least 
the fair market value of the lettuce. While such value is greater 
than the amount claimed in the complaint, we award complainant 
reparation against respondent in the amount claimed, $529.01, 
with interest. It is concluded that respondent’s failure to pay 
complainant this amount was in violation of Section 2 of the Act. 


We recognize that this award does not settle the question of 
freight charges in this f.o.b. contract. It does not appear that 
freight charges have been paid, or if so, by whom. Since no claim 
has been made for freight charges, reparation is awarded with- 
out reference thereto. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $529.01, with interest thereon 
at the rate of 5 percent per annum from May 1, 1964, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 





(No. 9929) 


CUSUMANO BROTHERS COMPANY v. EARL C. RECKER Co. PACA 
Docket No. 9490. Decided June 28, 1965. 


Suitable shipping condition—Not applicable—Delay in transit— 
Dismissal 


Where delay in transit resulted in abnormal transportation services and 
conditions in f.o.b. sale of lettuce, warranty of suitable shipping condi- 
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tion, including good delivery standards, not applicable and complaint 
dismissed. 
Ellenson Traffic Bureau, Detroit, Mich., for complainant. 


Respondent pro se. 
Mr. James V. Wright, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involving 
a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and respond- 
ent filed an answer. A copy of the report of investigation was also 
served upon complainant. Since the amount involved does not 
exceed $1,500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Dominic J. Cusu- 
mano, Jr., Frank A. Cusumano and Salvatore J. Cusumano, doing 
business as Cusumano Brothers Company, whose address is 10570 
Gratiot Avenue, Detroit, Michigan. 


2. Respondent is an individual, Earl C. Recker, doing business 
as Earl C. Recker Co., whose address is P. O. Box 978, Mesa, 
Arizona. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about December 4, 1962, in the course of interstate 
commerce, respondent sold to complainant a carload of lettuce, 
consisting of 840 cartons, Allure brand, 2-dozen size, at an agreed 
price of $1.35 per carton, f.o.b. Mesa, Arizona, plus 15 cents per 
carton cooling charges, for a total contract price of $1,260. The 
car was to be billed by respondent to complainant’s siding. The 
contract between complainant and respondent was negotiated by 
a broker, Johnston and Brown, of Phoenix, Arizona. 


4. On December 4, 1962, at 5:30 p.m., a Federal inspection was 
made of the lettuce at Mesa, Arizona, at respondent’s request and 
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the lettuce was certified to be grade U.S. No. 1 with no decay. 
This information was given by respondent to the broker. The 
broker then prepared and sent to the parties a “Broker’s Memor- 
andum of Purchase and Sale” which reads, in part, as follows: 


“Quantity Commodity and Specifications Price 
840/2 ALLURE 1.35 PLUS .15 
CARTON LETTUCE TWO DOZENS” 


There is a handwritten notation that reads: 


“Shipper says car grades US one 
orig wt 48 lbs.” 


5. The carload of lettuce was shipped from Mesa, Arizona, at 
2:46 a.m., on December 5, 1962. The car arrived at Detroit, 
Michigan, at 12:10 p.m., December 10 and was placed at com- 
plainant’s siding in Detroit, Michigan, at 6:40 p.m., December 
10, 1962. 


6. On December 11, 1962, at 1:30 a.m., a Federal inspection, 
conducted at the request of complainant, revealed the temperature 
of the product was 37° at the top and 40° at the bottom. The 
certificate also shows the following: 


“Quality: Clean, fairly well trimmed. Average 56% hard, 
39% firm, 5% fairly firm heads. Grade defects average 4% 
mostly worm damage. 


“Condition: Head leaves: Average 4% damage by Pink Rib. 
In half of samples 1 to 3 heads per carton, some 4 heads, 
some none, average 8% decay mostly Watery Soft Rot and 
Gray Mold Rot mostly early, many advanced stages affecting 
compact portion of head. Remainder fresh and crisp, outer 
leaves green color. Wrapper leaves: No decay. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1, 56% hard, 39% firm only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading between doors and 2 stacks each side of doors.” 


7. On December 11, 1962, complainant advised the broker of 
the results of the Federal inspection. On December 12 and 13, 
1962, complainant resold the lettuce for gross proceeds of $1,815. 
On December 20, 1962, complainant advised respondent by tele- 
gram that the lettuce failed to meet good delivery requirements, 
that it had been resold and that complainant expected complete 
protection. 
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8. On or about January 15, 1963, complainant paid respondent’s 
invoice in the amount of $1,260. 


9. The informal complaint was filed on July 29, 1963, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Complainant contends that the contract entered into on Decem- 
ber 4, 1962, called for U.S. No. 1 grade lettuce. On the other hand 
respondent contends that the lettuce was not sold on the basis of 
any grade and that it was not until a subsequent conversation on 
the same day that he told the broker, upon inquiry, the lettuce had 
been federally inspected and certified as U.S. No. 1 grade. The 
broker included this statement as to the U.S. No. 1 grade in the 
memorandum. Since it does not appear that this or any other 
grade was mentioned during the negotiations which resulted in 
the contract herein, it is concluded that the contract did not call 
for lettuce of any particular grade. 


Complainant next contends that the lettuce failed to meet con- 
tract requirements in that it arrived at Detroit with excessive 
deterioration in violation of the suitable shipping condition rule 
and the good delivery standards set forth in the regulations. 
Section 46.42 of the regulations then in effect (7 CFR 46.42) pro- 
vided, in relevant part, as follows: 


“Unless otherwise agreed to between the parties, ‘Good De- 
livery’ in connection with f.o.b. contracts of purchase and 
sale means that the commodity meets the requirements of the 
contract at time of loading or sale and, if the shipment is 
handled under normal transportation service and conditions, 
will meet the following additional requirements on delivery 
at the contract destination.” 


Section 46.42 (a) (2) provides that if the contract does not specify 
a U.S. grade or percentage of condition defects, the lettuce at 
destination may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects, in- 
cluding therein not more than 9 percent serious damage of which 
not more than 5 percent may be decay affecting any portion of 
the head exclusive of wrapper leaves. 


Respondent urges that section 46.42 is not applicable in this 
proceeding because the carload of lettuce did not move under 
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normal transportation service and conditions between shipping 
point and destination. Both parties are in agreement that the 
carrier’s guaranteed time of arrival at Detroit is fifth morning 
from Mesa, or December 9 in this instance, and that the car here 
was more than a day late in arriving at Detroit. However, it is 
complainant’s contention that since the contract called for de- 
livery at complainant’s siding an additional day is required and 
that the car should have been placed by 7 a.m., December 10. But 
even assuming this to be true there was nevertheless a substantial 
delay on the part of the carrier in that the car was not placed until 
6:40 p.m., December 10. Under the circumstances, it is con- 
cluded that the transportation services and conditions afforded 
this shipment of lettuce were not normal, so that the warranty of 
suitable shipping condition, including the good delivery standards 
adopted for lettuce, have no application in this case. Accordingly, 
the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 9930) 


JUSTAMERE FARMS, INC. v. Fort PITT TOMATO & PRODUCE Co. 
PACA Docket No. 9642. Decided June 28, 1965. 


F.o.b. sale—Merchantability—Failure to establish breach 


Where contract for f.o.b. sale of bananas established and respondent failed 
to prove breach of warranty of merchantability, respondent liable for 
f.o.b. contract price plus wharfage. 


Complainant and respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repar- 
tion against respondent in connection with a transaction in inter- 
state commerce involving a truckload of bananas. 





908 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 907 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent and respondent 
filed an answer thereto. Since the amount of damages claimed in 
the complaint does not exceed $1,500, the evidence is submitted 
under the shortened procedure provided in the rules of practice 
(7 CFR 47.20). Pursuant to this procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Justamere Farms, Inc., is a corporation whose 
address is R.D., Califon, New Jersey. 


2. Respondent, Fort Pitt Tomato & Produce Co., is a corpora- 
tion whose address is 22nd & Railroad Streets, Pittsburgh, Penn- 
sylvania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


8. On July 10, 1964, in the course of interstate commerce, com- 
plainant, through its Vice President, Arthur Schwartz, sold to 
respondent, through its (respondent’s) Treasurer, Harry Birken- 
field, one truckload, or 589 boxes, of Ecuadorian bananas, at an 
agreed price of $2.50 per box, f.o.b. Baltimore, Maryland, plus 
wharfage of 10¢ per box, for a total contract price of $1,531.40. 
Pursuant to this sale, and on the same day, 589 boxes of Ecuador- 
ian bananas were shipped by complainant from Baltimore, Mary- 
land, to respondent at Pittsburgh, Pennsylvania, in a truck owned 
by the Ar-Glen Corporation, of South Kearney, New Jersey, and 
driven by one Leo Blum. 


4. The truckload of bananas arrived at contract destination, 
Pittsburgh, Pennsylvania, during the morning of July 11 and was 
examined by respondent’s Birkenfield. Birkenfield then telephoned 
complainant’s Schwartz and complained about the fact that some 
of the boxes in the load were crushed. Schwartz advised Birken- 
field, in effect, that complainant was not responsible for the 
damage since it was an f.o.b. sale and since there was no evidence 
that the bananas were not in good order at the time they were 
loaded into the truck. 


5. Respondent resold 377 boxes of the bananas and remitted 
proceeds of $945.90 to complainant, along with an accounting 
dated July 23, 1964. The remaining 212 boxes were dumped on 
July 17, under authority of a condemnation and confiscation order 
issued on that date by the Health Department of Allegheny County, 
Pennsylvania. 
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6. The formal complaint was filed on October 28, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in its verified formal complaint, alleges that the 
subject load of bananas was sold to respondent at an agreed price 
of $2.50 per box, f.o.b. Baltimore, Maryland. Respondent, how- 
ever, in its verified answer, denies that it entered into a contract 
of sale with respondent in connection with the bananas. Respond- 
ent alleges, instead, that complainant had simply sent the truck- 
load to respondent “subject approval of price upon arrival in 
Pittsburgh.” 


As the party affirmatively alleging that the transaction of 
July 10 was an f.o.b. sale, the burden rests upon complainant to 
establish such allegation by a preponderance of the evidence. 
Upon the basis of the evidence, including the verified complaint, 
the two letters attached thereto as exhibits, and the invoice sent 
to respondent in connection with this transaction, we are of the 
opinion that complainant has sustained its burden of proving that 
the transaction was an f.o.b. sale, and it is so concluded. 


Respondent presents yet another defense to complainant’s claim 
for the f.o.b. contract price, however, in that it alleges that after 
arrival of the bananas in Pittsburgh the parties agreed that the 
load should be handled by respondent on consignment and for 
complainant’s account. In this connection, Birkenfield, in an affi- 
davit included in respondent’s answering statement, testifies that 
he inspected the subject bananas when they arrived in Pittsburgh 
on the morning of July 11; that he immediately called Schwartz 
and complained about the condition of the bananas; and that 
Schwartz told Birkenfield to handle the load for complainant’s 
account. Birkenfield, in his affidavit, stated further that the 
truck driver, Leo Blum, was on an extension telephone with him 
(Birkenfield) during the conversation with Schwartz and heard 
all that was said. 


Respondent, also as part of its answering statement, presented 
the affidavit of Leo Blum. Blum testified therein that he was 
present at respondent’s docks on July 11 when the load was ex- 
amined in Pittsburgh by Birkenfield and two other men, that the 
boxes at that time were broken and crushed, and that the bananas 
were smashed and showed “a lot of black spots throughout the 
load.” Blum stated that he heard the conversation which took 
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place between Schwartz and Birkenfield on July 11, and that 
Schwartz instructed Birkenfield to handle the bananas for com- 
plainant’s account. Blum also stated that in the course of the 
conversation he (Blum) had described the condition of the 
bananas to Schwartz as being “like a load of scrambled eggs;” 
that he also told Schwartz that this was the last load off the boat 
at Baltimore; and that the bananas were in the same condition 
in Baltimore as they were in Pittsburgh. 


Complainant, in its formal complaint signed by Schwartz, 
admits that “respondent did telephone the complainant advising 
approximately 100 boxes arrived crushed.” Complainant alleges, 
however, that it pointed out to respondent at this time (apparently 
the conversation was between Schwartz and Birkenfield) that the 
boxes were received at Baltimore by the trucking company without 
protest and without any notation on the acceptance receipt as to 
bad condition, and that respondent, under the f.o.b. terms of the 
contract between the parties, had no claim against complainant, 
but should look to the carrier for relief. Schwartz, in the opening 
statement, denies that there was any discussion with Birkenfield 
relative to the load being handled on consignment for complain- 
ant’s account, and in the statement in reply denies that he ever 
talked with Leo Blum. Schwartz also avers in the statement in 
reply that complainant, prior to receiving respondent’s accounting 
on the bananas, was not aware that respondent was contending 
that the produce was being handled on consignment. 


Respondent has submitted no documentary evidence in support 
of the alleged consignment. Complainant’s letters of July 22 and 
July 27, 1964, on the other hand, referred to earlier in these con- 
clusions, are in accord with and are persuasive of complainant’s 
position on the issue. These letters show that complainant was 
requesting payment from respondent on the basis of the f.o.b. sale, 
while making no reference to the consignment as alleged by re- 
spondent. 


The burden of proving, by a preponderance of the evidence, 
that the parties entered into a consignment agreement with re- 
spect to the subject bananas rests upon respondent as the moving 
party. In reviewing the evidence, we conclude that respondent 
has failed to sustain this burden. 
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Having accepted the bananas, respondent owes complainant the 
agreed f.o.b. contract price, less any provable damages stemming 
from any breach of contract by complainant. The burden of prov- 
ing both breach and damages, by a preponderance of the evidence, 
rests upon respondent. 


On the basis of the evidence submitted by respondent, with 
particular reference to the affidavit testimony of Blum, it appears 
that respondent is alleging a breach of the warranty of merchant- 
ability. Blum, as we stated earlier in these conclusions, testified in 
his affidavit that the boxes containing the bananas were broken 
and crushed; that the bananas contained therein were smashed 
and showed “a lot of black spots;” and that the bananas were in 
this condition at the time they were loaded onto Blum’s truck at 
Baltimore. Concerning the condition of the bananas at Baltimore, 
respondent relies entirely upon the testimony of Blum. Blum, 
however, has not shown what opportunity he had, if any, to ex- 
amine the load at Baltimore. In this connection, his (Blum’s) 
employer indicated that its drivers normally have little or no 
opportunity to inspect the contents of the boxes handled by them, 
and are not qualified to judge the condition of the goods hauled. 
For this reason, among others, we conclude that respondent has 
failed to sustain its burden of proving that complainant breached 
the warranty of merchantability. Likewise, respondent has failed 
to establish the breach of any other warranty by complainant. 


The agreed f.o.b. contract price for the bananas, plus wharfage, 
amounts to $1,531.40. Respondent has paid complainant $945.90 
in connection with this transaction, leaving a balance due of 
$585.50. Respondent’s failure to pay such balance is in violation 
of section 2 of the act. Reparation in the amount of $585.50 
should be awarded to complainant against respondent, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $585.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1964, until 
paid. 


Copies of this order shall be served on the parties. 
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(No. 9931) 


LEE Bros. FarMs v. LARoSA TOMATO DISTRIBUTORS, INC. PACA 
Docket No. 9087. Decided June 28, 1965. 


Contract—Failure to establish—Desposition testimony—Dismissal 


Complaint dismissed where alleged contract of sale to respondent not estab- 
lished. Respondent’s motions objecting to introduction of deposition 
testimony denied. 


Mr. Ira Van Bullock, Lake Worth, Fla., for complainant. 
Golbus & Golbus, Chicago, IIl., for respondent. 
Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | 
An informal complaint was received by the Department on Octo- 
ber 15, 1962. The formal complaint was filed on April 12, 1963. 
Complainant seeks an award of reparation in the amount of 
$9,292.70 for three truckloads of tomatoes allegedly sold to re- 
spondent by oral contract and shipped to M. J. Culotta & Son, 
Los Angeles, California, in January 1962. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- | 
spondent on May 10, 1963. A copy of the report of investigation 
was served upon complainant’s attorney on May 10, 1963. Re- 
spondent filed an answer on May 22, 1963, denying that any sum 
is due complainant under the alleged contract and alleging accord 
and satisfaction as a defense. 


An oral hearing was held at Indianapolis, Indiana, on August 
20, 1964. The depositions of Jack C. Lee, Roy E. Lee, Robert 


Ferwerda, Brenda Kitts, and Arend Ferwerda were received in 
evidence on behalf of complainant. Respondent was represented | 
at the hearing by counsel. Modessa L. Beck, Harry Mogy, and | 
John M. LaRosa testified on behalf of respondent and the deposi- 
tion of M. J. Culotta was received on its behalf. A brief was filed 
by respondent. 
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FINDINGS OF FACT 


1. Complainant is a partnership, composed of Jack Colon Lee, 
Philip Hixon Lee, William Hoyle Lee, and Roy Edwin Lee, doing 
business as Lee Bros. Farms, whose address is Route 2, Box 238, 
Lake Worth, Florida. 

2. Respondent, LaRosa Tomato Distributors, Inc., is a corpor- 
ation whose address is 4101 Massachusetts Avenue, Indianapolis, 
Indiana. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. In January 1962, a telephone conversation took place between 
John M. LaRosa, of respondent corporation, and Arend Ferwerda, 
complainant’s agent. As a result of this conversation, complainant 
shipped three truckloads of tomatoes, on or about January 25, 26 
and 27, 1962, from Florida to M. J. Culotta & Son in Los Angeles, 
California. 


4. The informal complaint was filed on October 15, 1962, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


At the hearing, the attorney for respondent objected to the in- 
troduction of the deposition testimony of complainant’s five wit- 
nesses on the ground that the attorney for complainant was pres- 
ent at the taking of the depositions. He also objected to the depo- 
sition testimony of Arend Ferwerda on the ground that Ferwerda 
did not produce all the records covering transactions between 
complainant and respondent in December 1961 and in January 
and February 1962. The Presiding Officer overruled the objections 
and received the five depositions in evidence. By written motion, 
respondent has renewed its objections but without citing any 
pertinent authorities. Both motions are again denied. The mere 
fact that complainant’s attorney was present is not improper (26 
A, C.J.S. Depositions, §63). As for the special motion on the 
Ferwerda deposition, the objection should have been made prior 
to the hearing so that complainant could have corrected the alleged 
failure (26 A, C.J.S. Depositions, § 101). 


Complainant asserts that it sold three truckloads of tomatoes to 
respondent in January 1962 for shipment to M. J. Culotta & Son, 
Los Angeles, California. On the other hand, respondent asserts 
that complainant shipped the tomatoes to M. J. Culotta & Son on 
consignment, and that respondent acted only as broker for the 
parties. There is a sharp conflict in the evidence. 
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For complainant, Arend Ferwerda, then sales manager for 
complainant firm, testified by deposition that in January 1962 
John M. LaRosa, president of respondent firm, telephoned him 
from Indianapolis about the purchase of tomatoes and that a con- 
tract was entered into for the sale of three truckloads of tomatoes 
by complainant to respondent for shipment to M. J. Culotta & 
Son. The three invoices covering the tomatoes, presented in evi- 
dence by complainant, indicate that the sales were made to re- 
spondent for shipment to Culotta. Robert Ferwerda, son of 
Arend Ferwerda, testified by deposition that he worked for com- 
plainant in January 1962, that he was responsible for the prepar- 
ation of said invoices, and that he turned them over to the book- 
keeper, Brenda Kitts. She testified by deposition that said invoices 
were mailed by her to respondent. 


For respondent, John M. LaRosa testified at the hearing that in 
January 1962 he had a telephone discussion with Arend Ferwerda 
about the three truckloads of tomatoes, that it was agreed that 
they would be shipped to M. J. Culotta & Son, Los Angeles, Cali- 
fornia, on consignment, with respondent acting as broker, and 
that Broker’s Standard Memorandums of Sale covering the trans- 
action were mailed by respondent to complainant and to Culotta. 
Mrs. Modessa L. Beck, office worker for respondent, testified at 
the hearing that she mailed the said Broker’s Standard Memoran- 
dums of Sale to complainant and Culotta. Harry Mogy, former 
buyer and inspector of tomatoes for respondent, testified at the 
hearing that the disputed truckloads were not sold to respondent. 
M. J. Culotta, testifying by deposition, corroborated the testimony 
of John M. LaRosa that the truckloads were shipped to him on 
consignment and that the transaction was confirmed by Broker’s 
Standard Memorandums of Sale executed by respondent. 


Both Arend Ferwerda and Brenda Kitts testified that no Brok- 
er’s Standard Memorandums of Sale covering the truckloads in 
question were received from respondent. And both John M. 
LaRosa and Modessa L. Beck testified that no invoices covering 
the truckloads were received from complainant. 


We conclude that complainant has failed to sustain the burden 
of proving by a preponderance of the evidence that it entered into 
a contract with respondent for the sale to respondent of the three 
truckloads of tomatoes shipped to M. J. Culotta & Son in January 
1962. The complaint should be dismissed. In view of this conclu- 
sion there is no need to discuss the issue of accord and satisfaction. 
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ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9932) 


DOMINIC GANDOLFO v. JACK STRICKLAND. PACA Docket No. 9733. 
Decided June 29, 1965. 


Jurisdiction—Untimely counterclaim—Liability 


Respondent’s counterclaim based upon alleged transactions which occurred 
from 2 to3 years before it was filed is not within jurisdiction of Secre- 
tary and is dismissed. Respondent liable for balance owing to 
complainant. 


Charles Freight Claim Service, Waltham, Mass., for complainant. 
Dawes and Dawes, Loris, S.C., for respondent. 
Miss Daphine M. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with transactions involving 
shipments of watermelons in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer and counterclaim. Since neither the 
amount involved in the complaint nor counterclaim exceeds $1,500, 
the issues are submitted under the shortened procedure provided 
in the rules of practice (7 CFR 47.20). Pursuant to such proce- 
dure, complainant filed an opening statement and a brief. Re- 
spondent declined the opportunity given him to submit further 
evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Dominic Gandolfo, whose ad- 
dress is 51 Prospect Street, North Quincy, Massachusetts. At the 
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time of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Jack Strickland, whose address 
is Route 1, Box 112, Cerro Gordo, North Carolina. At the time of 
the transactions involved herein, respondent was not licensed 
under the act but was subject to license. 


3. On or about July 1, 1963, complainant and respondent made 
an oral contract whereby respondent agreed to purchase carloads 
of watermelons for the account of complainant and ship them to 
complainant in Massachusetts, during the 1963 season. Complain- 
ant agreed to pay respondent $50 per carload for his services, 
and to pay transportation and loading costs, and to advance the 
necessary funds for the purchase of the watermelons. 


4. Pursuant to said contract complainant wired a total of $9,600 
to respondent during July 1963. 


5. During July 1963, pursuant to said contract, respondent pur- 
chased 11 truckloads of watermelons in South Carolina which 
were shipped to complainant in Massachusetts. The expenses of 
respondent, including transportation advances and loading costs, 
plus $50 per car for his services, totaled $9,343.79. 


6. There is a balance of $256.21 due to complainant from re- 
spondent on the contract. 


wd 


7. The informal complaint was received by the Department on 
March 23, 1964, which was within 9 months after accrual of the 
cause of action herein. 


8. The counterclaim, filed on March 9, 1965, was not filed within 
9 months after accrual of the causes of action alleged therein. 


CONCLUSIONS 


Respondent, in his answer, admits that there is a balance due 
complainant from respondent for the year 1963 in the amount of 
$256.21. Respondent bases his counterclaim for $551.76 upon 
alleged balances due to respondent from complainant for the years 
1961 and 1962. 


Jurisdiction of a claim for reparation depends upon the filing of 
the claim within 9 months after the cause of action accrues. Where 
respondent’s counterclaim rests upon a transaction different from 
that involved in the complainant’s claim, the counterclaim must 
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be filed within the prescribed time after the transaction upon 
which it is based, Luwbet Produce v. Gordon Scharping, 5 A.D. 570. 
Respondent’s counterclaim, based upon alleged transactions which 
occurred some three to four years before it was filed, is not within 
our jurisdiction. Accordingly, the counterclaim should be dis- 
missed. 


Respondent’s failure to pay the balance of $256.21 due to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $256.21, with interest. 

ORDER 

The counterclaim is dismissed. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $256.21, with interest thereon 
at the rate of 5 percent per annum from September 1, 1963, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—ON MOTION OF PARTIES 
(No. 9933) 


TROPICANA IMPORTING COMPANY, INC. v. BANANA TOWN, INC. 
PACA Docket No. 9675. Dismissed June 15, 1965. 


(No. 9934) 


L. A. HOOGE COMPANY v. SENTER Bros., INC. PACA Docket No. 
9391. Dismissed June 28, 1965. 





DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9935) 


EFFO BANANA SALES CORPORATION v. GULF COAST BANANA COM- 
PANY. PACA Docket No. 9781. Dismissed June 7, 1965. 
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(No. 9936) 


JERILU FRUIT CENTER v. DELORENZO & STELIK BROKERAGE INC. 
PACA Docket No. 9711. Dismissed June 23, 1965. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 9937) 


MARTIN PRODUCE COMPANY (INC.) v. MAGIC VALLEY PRODUCE 
CoMPANY. PACA Docket No. 9779. Reparation of $1,741.50 
with 5 percent interest from December 1, 1964, awarded com- 
plainant against respondent in order issued June 7, 1965. 


(No. 9938) 


THE ZEROPACK COMPANY v. SUSQUEHANNA FROZEN FoopD CENTERS, 
Inc. PACA Docket No. 9717. Reparation of $275 with 5 per- 
cent interest from June 1, 1964, awarded complainant against 
respondent in order issued June 7, 1965. 


(No. 9939) 


A. L. WARD SPREADER SERVICE v. NORTH SIDE FRUIT MART. PACA 
Docket No. 9804. Reparation of $1,629.25 with 5 percent inter- 
est from August 1, 1964, awarded complainant against respond- 
ent in order issued June 24, 1965. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 9940) 


DEERFIELD GROVES COMPANY v. HOWARD COHEN Co. PACA Docket 
No. 9797. Reparation of $2,895.15 with 5 percent interest from 
January 1, 1965, awarded complainant against respondent in 
order issued June 1, 1965. 


(No. 9941) 


GENE RADOVICH v. HOWARD COHEN Co. PACA Docket No. 9798. 
Reparation of $8,025 with 5 percent interest from January 1, 
1965, awarded complainant against respondent in order issued 
June 1, 1965. 
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(No. 9942) 


SETRAKIAN AND COMPANY v. TURNER PRODUCE COMPANY, INC. 
PACA Docket No. 9802. Reparation of $4,778.78 with 5 percent 
interest from February 1, 1965, awarded complainant against 
respondent in order issued June 2, 1965. 


(9943) 


VERDE FARMS Co. v. TURNER PRODUCE COMPANY, INC. PACA 
Docket No. 9801. Reparation of $1,186.29 with 5 percent in- 
terest from January 1, 1965, awarded complainant against re- 
spondent in order issued June 2, 1965. 


(No. 9944) 


FRED FIVECOAT v. BRUCE HILL. PACA Docket No. 9799. Repara- 
tion of $189.60 with 5 percent interest from December 1, 1964, 
awarded complainant against respondent in order issued June 
4, 1965. 


(No. 9945) 


FRED. G. HILVERT Co., INC., DISTRIBUTORS v. L & S POTATO Co. 
PACA Docket No. 9796. Reparation of $3,180 with 5 percent 
interest from August 1, 1964, awarded complainant against re- 
spondent in order issued June 7, 1965. 


(No. 9946) 


WOLVERINE FRUIT Co. v. HENRY J. SCIAMBRA & HOLLIS M. FLET- 
CHER. PACA Docket No. 9800. Reparation of $531 with 5 per- 
cent interest from December 1, 1964, awarded complainant 
against respondent in order issued June 8, 1965. 


(No. 9947) 


CALIFORNIA FRUIT EXCHANGE v. NEW CAPITAL FRUIT Co. PACA 
Docket No. 9805. Reparation of $1,178.50 with 5 percent inter- 
est from November 1, 1964, awarded complainant against 
respondent in order issued June 11, 1965. 
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(No. 9948) 


S. B. Davis COMPANY v. NEW CAPITAL FRuIT Co. PACA Docket 
No. 9809. Reparation of $2,089.70 with 5 percent interest from 
January 1, 1965, awarded complainant against respondent in 
order issued June 11, 1965. 


(No. 9949) 


SCHWEBACH’s INC. v. TRUJILLO PRODUCE Co. PACA Docket No. 
9807. Reparation of $7,478.60 with 5 percent interest from 
November 1, 1964, awarded complainant against respondent in 
order issued June 11, 1965. 


(No. 9950) 


ECUADORIAN FRUIT IMPORT CorP. v. T. LASALA. PACA Docket 
No. 9808. Reparation of $624.83 with 5 percent interest from 
July 1, 1964, awarded complainant against respondent in order 
issued June 14, 1965. 


(No. 9951) 


BROWN & HILL TOMATO SHIPPERS INC. v. HENRY J. SCIAMBRA & 
Ho.uis M. FLETCHER. PACA Docket No. 9806. Reparation of 
$746.25 with 5 percent interest from December 1, 1964, awarded 
complainant against respondent in order issued June 14, 1965. 


(No. 9952) 


CALIFORNIA FRUIT EXCHANGE v. STANDARD FRUIT & PRODUCE 
CoMPANY. PACA Docket No. 9812. Reparation of $2,592.50 
with 5 percent interest from January 1, 1965, awarded com- 
plainant against respondent in order issued June 14, 1965. 


(No. 9953) 


ANAYA FARMS v. G & G PropucE Co. INc. PACA Docket No. 9810. 
Reparation of $794.20 with 5 percent interest from August 1, 
1964, awarded complainant against respondent in order issued 
June 15, 1965. 
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(No. 9954) 


JOHN INGLIS FROZEN Foops COMPANY v. GISINGER SOUTHWESTERN 
Foop DISTRIBUTORS, INC., A/T/A SOUTHWESTERN Foop DIs- 
TRIBUTORS. PACA Docket No. 9813. Reparation of $39.30 with 
5 percent interest from July 1, 1964, awarded complainant 
against respondent in order issued June 15, 1965. 


(No. 9955) 


CALIFORNIA FRUIT EXCHANGE v. TURNER PRODUCE COMPANY, INC. 
PACA Docket No. 9795. Reparation of $2,145.39 with 5 per- 
cent interest from December 1, 1964, awarded complainant 
against respondent in order issued June 17, 1965. 


(No. 9956) 


MARLIN Bros. v. HOWARD COHEN Co. PACA Docket No. 9819. 

Reparation of $38,047.55 with 5 percent interest from Janu- 

ary 1, 1965, awarded complainant against respondent in order 
issued June 18, 1965. 


(No. 9957) 


CLYDE E. SMITH v. EDDIE ITULE BROKERAGE Co. PACA Docket 
No. 9816. Reparation of $4,727.10 with 5 percent interest 
from September 1, 1964, awarded complainant against respond- 
ent in order issued June 18, 1965. 


(No. 9958) 


CALIFORNIA FRUIT EXCHANGE v. THE GEORGE GORDON FRUIT & 
PropucE Co. PACA Docket No. 9821. Reparation of $1,000 
with 5 percent interest from November 1, 1964, awarded com- 
plainant against respondent in order issued June 22, 1965. 


(No. 9959) 


ToM SANDIFER RANCH v. BRUCE HILL. PACA Docket No. 9818. 
Reparation of $175 with 5 percent interest from October 1, 
1964, awarded complainant against respondent in order issued 
June 22, 1965. 
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(No. 9960) 


SANZONE-PALMISANO Co. v. CALVIN HAMMONS. PACA Docket 
No. 9822. Reparation of $393.75 with 5 percent interest from 
June 1, 1964, awarded complainant against respondent in order 
issued June 24, 1965. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 9961) 


CALIFORNIA FRUIT EXCHANGE v. THE GEORGE GORDON FRUIT & 
PrRoDUCE Co. PACA Docket No. 9821. Order issued June 23, 


1965. 
(No. 9962) 


JOHN INGLIS FROZEN Foops COMPANY v. GISINGER SOUTHWESTERN 
Foop DIstrisuTors, INc., A/T/A SOUTHWESTERN Foop Dis- 


TRIBUTORS. PACA Docket No. 9813. Order issued June 30, 1965. 








